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The policy was written on a block of unfinished buildings with permission to 
complete. ‘The block was built for stores below and dwellings above. 
After completion one of the stores was occupied by a retail grocer, who 
kept as part of his stock gasoline and coal-oil. A violent explosion de- 
molished the building, and killed the grocer and several members of his 
family. Evidence showed that shortly before the explosion there was a 
bright light, a probable fire, in the store. The defense was that keep- 
ing gasoline voided the po'icy under the condition which excluded the 
storing of hazardous and extra hazardous articles. 

Held, That “keeping” is not “storing,” and that a contract of insurance 
upon a building made before its completion authorizes the use of the 
building in any common business to which its construction is adapted, 
and when the contract prohibits storing hazardous articles it does not 
prohibit keeping them for sale in such business. 

Held, That, if a company intends to exclude specific things, it must do so in 
specific language. 

* Decision rendered, March 17, 1891. 
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The court below refused all of the defendant’s requests for instructions to 
the jury. Held, that the defendant had a right to have the converse ot 
the propositions submitted to the jury under appropriate instructions, 
but the instructions asked for were improper. 

Held (practically), that an explosion caused by fire is sudden and rapid com- 
bustion, and is covered by the policy unless specifically excluded by the 
terms of the contract, which was not the case in the policy sued on. 


This was an action on a policy of insurance, as follows: “ Mis- 
souri State Mutual Fire & Marine Insurance Company of St. Louis. 
By this policy of insurance, in consideration of thirty-seven 50-100 
dollars, do insure Wiliiam Renshaw and legal representatives in 
the sum of five thousand dollars from August 17th, 1887, to August 
17th, 1892, at 12 o’clock noon, against loss or damage by fire on 
four brick buildings, twelve hundred and fifty dollars on each, 
situated in St. Louis, on the west side of 14th Street, between 
Market Street and Clark Avenue, block No. 209 E., house Nos. 7, 
9, 11, and 13. Privilege given to finish. 1887, September 17, 
other insurance permitted.” To this policy was attached the fol- 
lowing conditions: ‘If the risk shall be increased by any means 
whatsoever, or if such building or premises shall be occupied in 
any way so as to render the risk more hazardous than at the time 
of insuring,” the policy should be void. “And it is agreed and 
declared that in case the premises or property hereby insured shall 
at any time after making, or during the conti uance of, this pol- 
icy, be appropriated, applied, or used to or for the purpose of car- 
rying on or exercising any trade, business, or vocation denomi- 
nated ‘hazardous’ or ‘extra-hazardous,’ or for the purpose of 
storing therein any of the articles denominated ‘hazardous’ or 
‘extra-hazardous,’ unless provided for specially herein, or here- 
after agreed to in writing by this corporation, this policy shall then 
and thenceforth cease, and be of no force or effect. Every policy 
of insurance issued by this company becomes void if more than 
twenty-five pounds of gunpowder are kept in an insured building, 
or on the premises where such insured property is contained.” 
None of the other conditions have any bearing on the question in 
issue in the case. Defendant’s answer admitted the execution and 
delivery of the policy, and set up by way of affirmative defense a 
breach of the conditions of the policy, as follows: “Defendant 
avers and charges that said premises were used for the purposes 
of carrying on a business hazardous and extra-hazardous, to-wit, 
storing and selling therein of merchandise denominated ‘ gasoline,’ 
which is a dangerous and inflammable fluid, and greatly increases 
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the risk of said insurance, and for this reason said policy became 
yoid and of no effect before the date of said alleged loss; that one 
of the conditions of said contract of insurance was that, if the situ- 
ation or circumstances affecting the risk should be altered or 
changed so as to increase the risk, thereupon said policy should 
cease and determine; and defendant avers that the use of said in- 
flammable fluid, as aforesaid, did increase the risk of said insur- 
ance, and render said policy null and void.” It appeared from the 
evidence that these buildings were erected in the summer of 1887, 
and at the date of the policy were unfinished and unoccupied. 
The first floors of the houses were planned for occupation as retail 
business rooms, and the upper stories for lodging rooms and fami- 
lies. One of the houses was occupied by a Mr. Newman from 
about the lst of October. He used the ground floor for a retail 
grocery store, and he, with his family, resided above. He kept 
gasoline in a galvanized iron tank in the store, and coal-oil in a 
similar tank and also ina barrel. These articles were used in his 
retail trade. About 2 o’clock on the night of November 1, 1887, 
there was a terrific explosion in this store-room, which demolished 
the building, and killed Mr. Newman and several members of his 
family, who were sleeping above. At the time of the explosion 
there were about forty gallons of gasoline in the tank. It was 
shown that it was customary to keep one gas-jet burning in the 
store during the night, and that there had been fire in the stove 
during the preceding day. Whether there was fire in a stove 
or a gas-jet burning at the time of the explosion did not satis- 
factorily appear. The other facts will sufficiently appear in the 
opinion. 


Rowett & Ferriss and Jos. H. Zumpatew, for Appellant. 

Cuester H. Krum, for Appellee. 

Macrartang, J. (after stating the facts as above.) 

1. The first contention by appellant is that there was no evidence 
on the trial that justified a submission to the jury of the question 
whether a loss occurred which was covered by the terms of the 
contract. The policy, by its express terms, insured the plaintiff 
against loss or damage to his buildings by fire. The contract is 
broad erough to include all fires, however originating, and all 
damages therefrom, of whatever character. The evidence shows the 
building was closed about 10 o’clock on the night of its destruction; 
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that it had been the custom of the proprietor to leave one 
gas-jet burning during the night. The evidence did not disclose 
whether a light had been left burning on the night of this loss, 
A fire had been kept in a stove in the store-room during the day 
preceding the disaster, but there was no evidence that it had been 
continued during the night. Gasoline, coal-oil, and matches were 
kept in the building. A short time previous to the explosion, a 
witness testified that he passed on the opposite side of the street, 
and observed through the window a light, which he described asa 
“rather glowing blaze, different from a gas-light. It was quite a 
bright light; enough to attract my attention.” Other witnesses, 
who passed previous to the explosion, testified that they observed 
no light in the building. One witness testified that she heard a 
ery of “Fire!” just a moment before the explosion. When the ex- 
plosion occurred, a blaze of fire was thrown up into the air, and 
timbers from the building were on fire immediately after it fell. 

We are of the opinion there was abundant evidence, not only to 
authorize the submission to thejury, but to justify the verdict that 
there was a fire in progress antecedent to the explosion. If there 
was such a blaze in the building as the one described by the wit- 
ness, then no explanation of its existence there can be given on any 
other hypothesis than that a fire was at the time in progress. The 
fact that other witnesses had passed the premises a short time be- 
fore without observing any light gives strength to this theory. 
The evidence of this witness alone, uncontradicted as it is, authorized 
a submission of the question to the jury. 

2. During the trial, defendant called a witness who testified that 
he had been engaged as an insurance adjuster in St. Louis for 
twenty-two years, and was familiar with the insurance business in 
that city. This witness was asked in what class the article known as 
“ gasoline” was placed by insurance men in the city of St. Louis. 
This question was objected to by counsel for plaintiff, whostated that 
there was no controversy that it was kept there as a part of a retail 
stock of groceries, and not otherwise stored. The court then stated: 
“TJ think, if it is conceded that Mr. Newman kept a retail grocery, 
and only kept coal-oil and gasoline there as part of his retail gro- 
cery stock, that does not come within the provision of the policy 
which would avoid the policy. I do not think it applies to either 
ofthem. The objection will be sustained.” After other questions 
had been asked this witness as to whether gasoline was designated 
by insurance companies as hazardous or extra-hazardous; whether 





1891.] Renshaw vs. Missouri State Mut. F. & M. Ins. Co. 389 


keeping it in an ordinary grocery store would be regarded as 
hazardous; whether higher rates of insurance were required on a 
stock of groceries, in an ordinary grocery store, on account of 
keeping gasoline asa part of the stock,—all of which were ex- 
cluded by the court,—defendant’s counsel stated: “TI offer testi- 
mony tending to show that the keeping of gasoline on these prem- 
ises that were destroyed, and sued for, did increase the risk over 
what the risk was when the policy was issued. The court, I think 
I indicated a little while ago, when I said, if it was conceded that 
the tenant kept an ordinary retail grocery store, and, as a part of 
his stock in trade, kept gasoline and coal-oil for sale, that that fact 
did not increase the risk or avoid the policy that is here sued on.”’ 
This proceeding is stated thus fully for the reason that the evi- 
dence wholly fails to disclose the character of Newman’s business, 
and the purposes for which gasoline was kept in the house. From 
these statements made by counsel and the court, it will be taken 
as conceded that Newman kept a retail grocery store in the build- 
ing, and kept therein gasoline and coal-oil to supply his retail 
trade. A contract of insurance differs in no respect from other 
contracts as to the rules for their interpretation. The object is, as 
in all contracts, to ascertain the meaning and intention of the par- 
ties, to be gathered from the whole instrument, in the light of the 
surrounding circumstances, in contemplation of which they are 
supposed to contract. Words should be given their ordinary sig- 
nification, in view of the subject of the contract. The contract of 
insurance was made before the building was completed, and per- 
mission was given in the policy to complete it. The building was 
evidently designed for carrying on a mercantile -business in the 
lower story, and to be used as a residence above. From these 
facts it will be inferred that when the company issued the policy 
it knew the building might be occupied and used in the manner 
Newman was using it, as a retail grocery store and residence, and 
that the store would be supplied with the articles of merchandise 
usually kept in the business. 

Defendant contends that keeping gasoline in the store, for the 
purpose of selling to his customers at retail, avoided the contract, 
under the expressed condition that the policy should be void in 
case the premises insured should thereafter be used for carrying 
on a business denominated “ hazardous” or “ extra-hazardous,” or 
for the purpose of storing therein any articles denominated “ haz- 
ardous ” or “extra-hazardous.” The evidence offered was intended 
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to prove that gasoline was an article denominated “ hazardous,” 
and keeping it for such sale made the business in which he was 
engaged a hazardous business. From the common use of gasoline 
and coal-oil for heat and light in families, they may be considered 
as common articles of merchandise, and that they are usually kept 
for sale in the retail stores. No schedule of what should be de- 
nominated a ‘‘ hazardous business” or a “ hazardous article” was 
attached to or included in the policy. Under the circumstanees, 
the insured had the right to understand that he was at liberty to 
keep in stock, and sell at retail, these articles, and for doing so the 
policy would not be avoided, unless it should be shown that it 
was not customary to so keep them, or that plaintiff knew that 
they were prohibited under the terms of the policy. The burden 
was on defendant to prove these facts. There was no evidence 
tending to prove either the one or the other; nor, when defendant 
made the offer to prove the hazardous character of these articles, 
did he propose or offer to follow that proof by evidence of the cus- 
tom of the business. We think, also, that there is an intended dis- 
tinction between storing an article and keeping it for sale. The 
meaning of the word “store,” itself, sufficiently indicates the dis- 
tinction. Webster gives this definition to the word when used in 
this connection: “To deposit in a storehouse or other building for 
preservation.” Defendant made no offer to show that it had any 
technical meaning in the insurance business. When it is intended 
to prohibit the keeping for sale of any articles, the word “keep” 
is usually, if not uniformly, connected with the word ‘“store;” 
making the condition of the policy read, “keep or store.” The 
word “keep” having been omitted from this policy, it must have 
been the intention of the parties to permit the keeping for sale 
such hazardous articles as are ordinarily kept in such a business. 
Our conclusion is that a contract of insurance upon a building, 
made before its completion, authorized the use of the building in 
any common business to which its construction is adapted, and 
when the contract prohibits storing hazardous articles it does not 
prohibit keeping them for sale in such business: Archer vs. In- 
surance Co., 43 Mo., 434; 1 Wood, Ins., 170; Hall vs. Insurance 
Co., 58 N. Y., 292; Insurance Co. vs. De Graff, 12 Mich., 124; 
Insurance Co. vs. McLaughlin, 53 Pa. St., 485; Viele vs. Insurance 
Co., 26 Iowa, 9; Sims vs. Insurance Co., 47 Mo., 63. 

3. It is not seriously contended by counsel for defendant that if 
a fire was in progress before the explosion occurred, and the ex- 
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plosion was the result of the antecedent fire, the loss was not cov- 
ered by the terms of the policy, though the principal part of the 
damage resulted from the explosion itself, and not from the fire. 
Indeed, most of the authorities cited by appellant concede that 
in such case the loss should be regarded as within the risk assumed 
by the insurer, though in those cases loss or damage from explo- 
sions was expressly excepted: Insurance Co. vs. Foote, 22 Ohio St., 
348; Insurance Co. vs. Dorsey, 56 Md., 70; Briggs vs. Insurance 
Co., 53 N. Y., 446; Renshaw vs. Insurance Co., 33 Mo., App., 396. 
It being well settled that the loss in this case would be covered by 
the broad and unconditional terms of the policy, if the explosion 
was the result of a pre-existing fire the question is whether or not 
the jury was properly instructed on that theory. If the issues 
were submitted under proper instructions, the verdict will be con- 
clusive. The explosion and destruction of the property are not 
disputed. The question of fact for the jury was, did a wrongful 
fire precede and cause the explosion? The court gave the jury 
the following instruction: “In determining whether the buildings 
insured were damaged or destroyed by fire, the jury may find that 
they were so damaged or destroyed by fire, if they believe from 
the evidence that a fire of some description, upon some part of 
the premises insured, was the original cause of the loss, although 
they may also find from the evidence that such fire was followed 
by an explosion which was itself the direct result of the fire, and 
which brought about the fall of the buildings. In other words, if 
the jury believe from the evidence that the fall of the buildings 
was the direct result of some burning substance in contact with 
some part of the buiiding, it is immaterial whether such result 
manifested itself in the form of combustion or of explesion, or of 
both combined. In either case the damage which ensued was by 
the action of the fire, and is covered by the terms of the policy 
sued on in this action.” Defendant asked eight instructions, cov- 
ering, in different language, substantially the converse of the 
proposition contained in the instruction given. These were all 
refused. One of the instructions was as follows: “The court in- 
structs the jury that if they find, and believe from the evidence, 
that the buildings in question were thrown down by reason of 
some explosive substance being ignited by any means other than 
the buildings, or some one of them, or their contents, being on 
fire, then the plaintiff is not entitled to recover anything in this 
action for the damages resulting from said buildings being thrown 
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down.” The instruction given is without fault, and fairly pre- 
sented the case to the jury, upon the theory that a pre-existing 
unlawful fire caused the explosion. Defendant had the right to 
have the converse of the proposition submitted to the jury under 
an appropriate instruction; and the one asked should have been 
given, unless the loss was covered by the terms of the policy, 
though it was the result of an innocent fire coming in contact with 
inflammable gas or vapor. This necessitates the consideration of 
the question whether, in case the indemnity is against loss or 
damage by fire, without making any exception, a damage from ex- 
plosion will be covered by the policy, though it was the result of 
an innocent fire coming in contact with inflammable gas or vapor. 
The damage or loss for which, under this policy, the defendant 
makes itself liable is that resulting from fires. The policy under- 
takes to make no exception to any manner in which the fire may 
originate, nor to the manner in which the loss or damage may be 
accomplished. If fire was the direct and proximate cause of the 
damage, the responsibility therefor becomes fixed. It would make 
no difference whether it manifested itself in combustion or explo- 
sion. The contention is that a burning gas-jet or a fire in a stove 
is not such a fire as was contemplated by the parties when the 
contract was made. That is undoubtedly true; but an innocent 
fire communicated to combustible materials will produce a negli- 
gent fire, such as was in contemplation of the parties to the con- 
tract. The fire contracted against was such as would, in its natu- 
ral course, cause loss or damage. A fire resulting from the 
explosion of a lighted coal-oil lamp, or from the ignition of paper, 
cotton, or other easily ignited substance left too near a heated 
stove or grate, which resulted in communicating fire to the in- 
sured property, would certainly be covered by the terms of the 
policy. It could make no’ difference how innocent the original 
fire, whether used to light or heat a room, or to run machinery; if 
communicated to the property insured, the loss would be by fire. 
It is seldom conflagrations originate from other causes than that 
of an innocent and lawful fire. It is impossible to draw a distine- 
tion between a fire communicated from a gas-jet, a lamp, or 4 
stove to tangible combustibles and one communicated by the same 
agencies to intangible, inflammable vapor or gas. The explosion 
of a coal-oil lamp, caused by the generation of gas, may not in a 
moment communicate the fire to the entire building, but it may 
result in as complete destruction as the ignition of gas which per- 
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meates every part of the building, and destroys the whole by an 
instantaneous blaze. Powder may be ignited either in quantities 
only sufficient to communicate fire to combustible materials 
around it, or sufficient to demolish the largest buildings. There 
would only be a difference in degree between the one and the 
other. No reason can be seen why an exception to an indemnity 
against loss by fire should be made because the work of destruc- 
tion is instantaneous, and by explosion, rather than when through 
the slow process of gradual communication and combustion. 
The defendant had it within its power to fix its own contract, and 
its terms and conditions, or not accept the risk. It has done 
so by making itself responsible for loss for all fires, however 
started, and however rapid the demolition. It did not indemnify 
against fires accruing only in particular ways, but against fires 
generally, regardless of the manner of either their commencement 
or progress. 

We are of the opinion that the loss was covered by the policy, 
whether the fire was started from a box of matches, and was 
gradually communicated to the oil or gasoline, or whether com- 
municated directly from the innocent gas-jet to the inflammable 
gas, mixed, with atmosphere, which had escaped and filled the 
room. This construction is according to the plain terms of the 
contract. The conclusion reached is strengthened by the fact that 
no exception was made in the policy to damages caused by ex- 
plosions. It is well known that policies of insurance usually 
contain such an exception, and it is fair and reasonable to assume 
that a company engaged in this business should know that such 
was the common custom. If defendant intended to relieve itself 
from such losses, it could easily have done so by the usual exception. 
We think our conclusion well sustained by authority. The lead- 
ing case on the subject is Scripture vs. Insurance Co., 10 Cush., 
357. In that case a burning match was applied to a cask of powder 
in the attic of the house, which caused an explosion of the powder, 
setting fire to the bed and clothing, injuring the walls and furni- 
ture, and blowing off the roof of the house. Held, that the whole 
damage was covered by a policy insuring against loss or damage 
by fire. In case of Waters vs. Insurance Co. (11 Pet., 213), a boat 
was destroyed by an explosion of gunpowder. Loss on account 
of explosions was not excepted under the policy. Justice Story 
said: “Some suggestion was made at the bar whether the explo- 
sion, as stated in the pleas, was a loss by fire, or explosion merely. 
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We are of the opinion that, as the explosion was caused by fire, 
the latter was the proximate cause of the loss.” In Insurance Co. 
vs. Corlies (21 Wend., 367), a building was blown up by gun- 
powder, intentionally, to prevent spread of an existing conflagra- 
tion. The policy indemnified against fire. Held, a loss by the peril 
insured against, within the meaning of the policy: Briggs vs. In- 
surance Co. (53 N. Y., 446), plaintiff was engaged in rectifying 
spirits. Vapor from the works filled the house, and, coming in 
contact with a burning lamp, took fire, and an explosion ensued, 
blowing off the roof, and blowing down the walls. The policy pro- 
vided that the company should not be liable from explosions of 
any kind unless fire ensues, and then for loss or damage by fire 
only. The court says: “It may be conceded that in the absence 
of this exception a recovery could have been had for the whole 
damage as for a loss by fire. In St. John vs. Insurance Co. (11 N. 
Y., 516), the policy excepted loss occasioned by the explosion of a 
steam-boiler. The loss was from an explosion of a steam-boiler, 
which threw down the building, and immediately thereafter the 
ruins took fire and were consumed. Justice Johnson says: “It is 
undoubtedly true that, if the policy contained no exception, this 
loss would clearly have been a loss by fire. There would be no 
occasion to consider how the fire happened, the parties not having 
contracted for indemnity against fire occurring only in particular 
ways, but generally against fires.” In Insurance Co. vs. Foote (22 
Ohio St., 348), the court defines an explosion generally to be a 
“sudden and rapid cumbustion.” “ All explosions caused by com- 
bustion are preceded by a fire.” ‘“Thescientist may demonstrate, 
in a case where gunpowder is destroyed by fire, or in any case 
where the explosion is caused by or accompanies combustion, that 
ignition and combustion precede explosion;” but he argues that 
they occur in such rapid succession that the combustion and ex- 
plosion would be covered by an exception contained in a policy 
that the insurer will not be liable for loss or damage resulting from 
an explosion. In the absence of such exception, the court could 
only have held the loss to have been occasioned by fire. The St. 
Louis Court of Appeals, speaking through Rombauer, J., in con- 
sidering a loss resulting from this same disaster, entertains similar 
views, though in that case it was not necessary to judicially pass 
upon the question: Renshaw vs. Insurance Co., 33 Mo. App., 394. 
An insurance company makes its own conditions, and they will be 
interpreted most strongly against them. Insurance Co. vs. Parker 
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(23 Ohio St., 94), the insurance was upon an oil refinery. The 
property was destroyed by an explosion, followed by a fire. The 
explosion was caused by gas escaping from the oil coming in con- 
tact with the fires under the stills. The policy provided that the 
company should not be liable for damage resulting from explcsions 
caused by gas or other explosive substances. The policy insured 
against loss by fire. Held, that the exception did not cover dam- 
age by fire resulting from such explosion. To the same effect is 
Insurance Co. vs. Rebinson, 64 ILl., 265. There being no exception 
in this policy exempting the company from liability for loss occa- 
sioned by combustion of gas or vapor which results in damage from 
explosion, we do not feel called upon or justified in engrafting 
one upon it. The instruction requested by defendant was improper 
in confining the jury to a consideration of an explosion caused by 
an explosive substance coming in contact with a fire burning the 
building or its contents. None of the other instructions asked 
were more comprehensive. Judgmentafiirmed. All the judges of 
this division concur. 


SUPREME COURT OF WASHINGTON. 


CASCADE FIRE & MARINE INS. CO. 
Us. 
JOURNAL PUB. CO.* 


Where the policy provides that the loss is not payable until sixty days after 
the date of the proofs of loss, a suit begun fifty-eight days atter such date 
is premature. An unqualified refusal by the company to pay is, however, 
a waiver of the above stipulation, but the burden of proof is on the claim- 
ant to show that such refusal was made, failing in which there is no war- 
rant for the commencement of the action. 

Proof of loss is not proof of value, and the latter being omitted there 1s no 
case for the jury. 

The policy was issued to B. and M., owners; loss, if any, payable to M. & 
Co. M. & Co. were agents of the insurance company and issued this pol- 
icy to secure a lien they bad on the goods of B. & M. They retained the 
policy and paid the premium, thus insuring themselves. The property 
was subsequently twice sold. After the second sale, B. & M. signed the 
transfer blank on policy in favor of the second purchaser. The policy 
contained a printed clause that if it became void from any cause it should 

at kek See ce ae ee a 


* Decision reudered, December 10, 1890. 
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not be revived except by special contract. This was held to be good. 
There was no neglect by the company. It was the right of the company 
to know the individual holding its policy, which was not a floating prom- 
ise to pay in the hands of any holder with no other condition than loss of 
the property. M. & Co. had ceased to be the agents of the insurance 
company, and the policy was not revived. There was no right of action 
upon it. 


Preston, ALBertson & Donwortu, for Appellant. 
Lewis & Gitman, for Appellee. 


Srinzs, J. 

1. In this case it clearly appears that proof of the loss was made 
July 10, 1889, and the terms of the policy were that the loss should 
not be payable until sixty days thereafter. The action was com- 
menced September 6, 1889, on the fifty-eighth day after proof of 
loss was made. Under the letter of the policy, therefore, the suit 
was premature. But it was agreed by both sides, and we believe 
correctly, as matter of law, that under such contracts as this, as 
the limitation is solely for the benefit of the insurer, for the pur- 
pose of enabling him to examine into the circumstances of the loss, 
and satisfy himself of the justness of the claim, and prepare him- 
self for payment, so, if, at any time before the expiration of the 
time limited, the insurer has so satisfied himself, and thereupon 
communicates to the insured his unqualified refusal to pay the loss, 
all further claim to indulgence under the stipulation is waived, and 
suit may be forthwith commenced. Accordingly, in this case, the 
complaint alleged a demand and a positive refusal to pay, which 
laid upon the plaintiff the burden of proving such a refusal as the 
. law requires, and, upon the defendant’s motion for a non-suit, made 
it incumbent upon the court to say whether or not any evidence 
had been produced tending to show a.refusal. The court found 
against the defendant on this proposition, and its exception to this 
ruling requires that we examine the testimony on that point. The 
substance of the evidence in the record is that one of the officers 
of the plaintiff corporation, after making the proof of loss, called 
several times upon the secretary of the insurance company, and 
inquired as to the intentions of the latter company with regard 
to the policy in question. The secretary suggested, as a possible 
objection, that the transfer of the policy from the original insured 
had-not been approved, and mentioned the probability that the 
matter would be referred to a committee of trustees to report. 
Several other visits of the appellee’s agent resulted in nothing 
more definite except that a committee had been constituted to 
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consider the policy, which committee, it was rumored to the ap- 
pellee, had reported favorably to the payment of the loss. No at- 
tempt was made to establish the truth of this rumor, however, and 
it is material only as it shows the information chargeable to the 
plaintiff, and under which the suit was brought. Thus far the 
testimony was nothing more than what might have been expected 
as introductory to some positive declaration, and, being unsup- 
ported, was of no force whatever. Finally, however, the same 
agent of the plaintiff met one of the insurance company’s trustees 
upon the street, and got into conversation with him upon the sub- 
ject of the company’s probable action; whereupon the trustee, who 
was apparently in some passion over certain remarks made by the 
president of the Journal Company derogatory to home insurance 
companies, remarked that “he guessed he would see what they 
would do about this matter,” and there the subject was dropped. 
The introduction of this remark of the trustee was allowed by the 
court over objection, and is assigned as error. Regarding the 
trustee of the corporation as in some sense its agent, as he un- 
doubtedly was, he would not, unless specially charged by the 
board, of which he was a member, with the duty of communicat- 
ing its decision to the policy-holder, be authorized to bind it by 
his declaration, and still less could his mere street talk be taken as 
the expression of his principal. An agent’s declaration binds his 
principal only when he is intrusted with the conduct of the par- 
ticular matter in hand, and while he is engaged about the perform- 
ance of the duty assigned to him. In this instance, the witness 
was asked what reason the trustee gave for not paying the demand, 
from which the court probably gathered that some formal declara- 
tion would be shown, as really coming from the company. But 
the witness’ answer was not responsive, and did not touch the 
point of inquiry. This left the case with with no showing of a 
refusal to pay, and therefore no warrant for the commencement of 
the action on the 6th day of September. 

2. The proof of loss made by the claimant under the policy was 
no evidence, at the trial, of the property lost in the fire, or of its 
value. It was admitted, if at all, upon the cross-examination of 
plaintiff's witness, and at the request of the defendant, to show by 
the jurat attached to it the precise date on which it was made,— 
July 10. The insurance was on “ office furniture and library, $200; 
stones, press, and tables, $300; type, $500.” By the proof of loss 
it is alleged that the furniture and library had a round value of 
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$500, and the loss was $264.60. The round value of the stones, 
press, and tables was $256, and the luss was the same; while the 
types were worth $2,000, and the loss was $846.55. The tota’ round 
value was $2,856, the loss $1,467.15, and the policy was $1,000. 
The seventh paragraph of the complaint alleged the loss to have 
exceeded $1,000, and it was for the plaintiff to sustain that allega- 
tion with competent proof. We doubt whether the proof of loss 
was intended to be proof of value, when it was introduced, and even 
if it had been it could have served no such purpose. The proof of 
value having been omitted, there was no case for the jury. 

3. The points discussed previously affect merely the plaintiff's 
recovery in this action. The remaining point goes to the right of 
the plaintiff to maintain any action at all. The policy in question 
was in the usual form of insurance contracts against loss by fire, 
being a printed blank, one of many like it, with the signatures of 
the president and secretary already affixed, and only requiring 
the signature of the local agent and its delivery to make it a con- 
tract in full force as the obligation of the company. As originally 
issued, December 31, 1888, it insured the firm of Begg & Meany, 
who were then the owners of the property; “loss, ifany, payable 
to G. E. Miller & Co., as their interest may appear.” This firm of 
G. E. Miller & Co. were the local agents for the issuance of poli- 
cies of the Cascade Company, and they had some kind of a lien 
upon the goods of Begg & Meany for money advanced. Thus, in 
the beginning, this policy was issued by Miller & Co. to them- 
selves, to secure their claim for advances, and it remained in their 
possession for several months, during which the property was sold 
and transferred—First, to one Kittenger; and secondly, to the 
Journal Publishing Company. The premium was paid to the in- 
surance company at once by Miller & Co., and charged up on their 
books as an additional claim against Begg & Meany. Miller & Co. 
notified the insurance company of the issuance of the policy, 
thereby, of course, conveying to it information of their relation to 
the policy and to the property insured, end the company made 
no objection that its agents had thus insured themselves. The 
policy was voidable at the option of the company within a reason- 
able time, upon return of the premium; but the company did not 
elect to cancel it, and we hold the policy good under the circum- 
stances. But, on the other hand, agents of an insurance company, 
who place themselves in such a relatioh to a policy, certainly very 
greatly endanger the insured in case of loss, since all the rulings of 
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the courts as to waiver of the terms of a policy, through knowl- 
edge of the insurer’s agents, of subsequent facts warranting @ can- 
cellation, are rendered of no avail, when the agent is himself one 
of the parties to the contract. In such a case, knowledge of the 
agent is not knowledge of the principal; but to withhold knowl- 
edge of any material fact becomes a fraud on tbe principal, sufli- 
cient to avoid the policy. Insuch cases the general rules of agency, 
and those particular rules which pertain to matters of insurance, 
forbid that the agent should occupy any place other than that of an 
interested third party, neither whose acts ror whose knowledge 
are imputed to the principal. Begg & Meany were chargeable 
with notice of this state of things, so was Kittenger, and so was 
the Journal Publishing Company: and each of them was bound to 
know that, so long as Miller & Co. remained the beneficiaries of 
the policy, no subsequent knowledge of theirs concerning the prop- 
erty covered by this policy, or concerning the policy itself, would 
be of any force whatever against the insurance company, unless 
actually communicated to its officers. Muller & Co. retained the 
policy in their possession until after the property had passed into 
the possession of the publishing company. Then they sought out 
Begg & Meany, and got their signature to an assignment printed 
in blank form on the back of their policy, as follows: “For value 
received we hereby transfer to the Journal Publishing Co. all our 
title and interest in this policy of insurance;” and again the policy 
was returned to Miller & Co.’s safe, for Begg & Meany had not 
paid the premium, and Miller & Co. still had their lien. But an 
arrangement was made by which the publishing company agreed 
to pay the amount advanced by Miller & Co. for the premium, and 
upon that the policy was delivered to the publishing company. 
Now, in the body of this policy, there is a clause as follows: 
“Whenever this policy may have become void from any cause, it 
shall not be revived or reinstated in any way, except by a special 
contract for such reinstating in writing thereon, or by the issue of 
a new policy;” and on the back of the contract, as a part of the 
blank assignment, there was printed as a heading to it, “ Assign- 
ment of policy in case of sale. Not good except approved by the 
president or secretary of this company.” This is the blank to 
which Begg & Meany’s signature was affixed, but which was never 
approved by the president or secretary of the Cascade Company, 
or presented for their approval. The sale of the insured property, 
and its transfer to third persons, rendered the policy void, and 
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the purpose of the blank assignment was to provide an acceptable 
form of reinstatement under the clause of the policy first 
quoted. Perhaps the approval of the assignment in this manner 
was not the only way in which a reinstatement could be accom- 
plished. The plaintiff endeavored to show a course of dealing 
which might, in case of another policy, tend to support a revival of 
the policy upon the approval of the agents who issued it, under 
some of the decisions of courts on the subject of waivers. But, in 
this case, aside from the fact that the agent did not sign the ap- 
proval, we have held above that, as to this policy, Miller & Co., 
were not agents, but principals. Possibly under some of the de- 
cisions, if Miller & Co. or the publishing company had communi- 
cated the fact of the transfer to the latter with a request for re- 
instatement, mere failure to announce its unwillingness would be 
held sufficient to charge the insurer, if the insured were prevented 
from getting other insurance, by its delay in acting. But such is 
not this case. Miller & Co. kept a policy book, and made a daily 
report of business to the company. But very curiously the policy 
book showed no entry whatever of the assignment of Begg & 
Meany, and it did not appear that the insurance company ever 
knew of the assignment or of the transfer of the property until 
after the fire. This neglect was not the neglect of the company, 
but of the insured and their assignee, who knew Miller & Co.’s 
position with regard to the policy, and had under their very eyes 
the notice that an express approval was required. The head office 
of the company was in the city of Seattle, only a short distance 
from the publishing company’s office, where the matter could have 
been settled in a few minutes. It was the right of the insurer to 
know the individual holding its policy, which was not a floating 
promise to pay into the hands of any holder with no other condi- 
tion than loss of the property. Moreover, although this policy 
was issued in December, 1888, and the assignment of Begg & 
Meany was dated April 13, 1889, not even then nor until after the 
fire, June 6, 1889, was there any offer to pay the premium. Mil- 
ler & Co., as was mentioned, had advanced the premium to the 
company, and charged Begg & Meany. Later they charged the 
publishing company, and after the fire the latter paid the debt. 
This we regard as making no change in the status of affairs. It 
was not in any sense an acceptance of the premium by the insur- 
ance company, which had been fully paid months before. Miller 
& Co. at that time had actually ceased to be the agents of the Cas- 
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cade Company for any purpose. But they were not at any time 
agents to bind the company by any act or statement of theirs in 
connection with this policy. This aspect of the case makes it un- 
necessary for us to refer to many other features of it, involving 
numerous rulings of the court, and the charge to the jury. The 
testimony of plaintiff was uncontradicted, so that defendant’s mo- 
tion for a nonsuit raised a question for the court as to whether any 
material allegation was unsupported, the answer to which must 
have been that no renewal, revival, or reinstatement of the policy 
had been shown after the sale of the insured property by Begg & 
Meany, based on the admission that Miller & Co. were the real in- 
sured to an indefinite extent, as expressed in the policy. This 
would have sustained the motion, and the nonsuit should have 
been allowed. 

In considering this case, although the industry of counsel pre- 
sented an immense array of cases, we have not seen it to be neces- 
sary to found our decision, so far as the last point is concerned, 
upon any of the so-called principles of insurance law waivers. 
Cases, we find, can be cited for the waiving of nearly or quite 
every possible clause of a policy; but, upon examination, it will 
be discovered that almost every case of this kind rests upon some 
peculiar state of factsofitsown. The enforcement or non-enforce- 
ment of a policy of insurance, although a purely legal matter in 
form, is rarely without its equitable features; and so, in spite of 
the strongest prohibitions contained in the express language of 
policies against many things on the part of the insured, if the 
agent of the insurer gets knowledge of them, there must be a 
prompt cancellation, or the policy will be held to stand on ac- 
count of the waiver. But here is rather a case of agency than of 
insurance. The policy, by reason of the knowledge of the secre- 
tary of the company that it had been issued, and to whom, and for 
whose benefit, was good for want of objection; but, by the as- . 
signment and transfer of the property, it became suspended and of 
no effect, until application was made to revive in the hands of the 
assignee and purchaser, not an application to the co-party insured 
(Miller & Co.), but to the company’s proper officer. For want of any 
such application the policy never revived, and there was no right 
ofaction upon it. The judgment is reversed, with directions to the 
court below to sustain the motion for nonsuit. Costs to the 


appellant. Scott, Hoyt, and Dunbar, JJ., concur. Anders, C. J., 
did not sit at the hearing. 
VOL. XX.—26, 
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COURT OF APPEALS OF MARYLAND. 


AMERICAN TOWING CO. or Battmore 
vs. 


GERMAN FIRE INS. CO. or Batrimors.* 


Damage to the interior of a boiler of a steam-tug, occasioned by overhesiing 
from the furnace fires owing to absence of water in the boiler, and not the 
result of fire outside the furnace, is not such damage as is contemplated 
under a policy of fire insurance, and the company is not liable therefor. 


Berverty W. Mister, for Appellant. 
W. Pingney Wurtz, for Appellee. 
Atvey, C. J. 

This was an action on a policy of insurance against loss by fire 
issued by the defendant to the plaintiff on the 3d day of Septem- 
ber, 1887, for the period of one year, and which was continued by 
renewal for a second year. By the terms of the policy the defend- 
ant, in consideration of $25 paid, caused the plaintiff to be assured 
to the amount of $2,500 on the steam-tug Sampson, her hull, apparel, 
machinery, boiler, engine, fixtures, and all appurtenances of every 
description (with privilege to use the Chesapeake Bay and its trib- 
utaries), against all loss or damage to the same by fire originating 
in any cause except invasion, foreign enemies, civil commotions, 
riots, or any military or usurped power whatever, for and during 
the term of one year, etc.; and by another clause in the policy it is 
provided that “in case steam-power is used in and about the prop- 
erty insured, and the boiler should burst, or any property insured 
is struck by lightning, or explosion occurs, this company is not 
liable unless fire ensues, and then for the loss or damage by fire 
only.” There was asecond policy held by the plaintiff upon the 
tug, issued by the Rochester German Insurance Company for $1,- 
500, making the total amount of insurance $4,000, and both policies 
were running at the time of the occurrence of the fire in August, 


* Decision rendered, March 24, 1891, affirming the lower court, See 20 Ins. L. J,, 190. 
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1889; and both companies being sued, the cases were by agree- 
ment tried together, and the amount of damage awarded by the 
verdict was duly apportioned, according to the terms of the poli- 
cies. It appears that the steamer Sampson was a large, iron, ocean 
tug, with wooden deck and house, valued at about $25,000. In 
August, 1889, while lying at a wharf in Georgetown, D. C., a fire 
occurred, whereby considerable injury was done to the wood-work 
of the vessel, and the interior of the boiler was seriously damaged, 
According to the testimony on the part of the plaintiff, the total 
cost of repair of the damages occasioned by the fire was $3,392.86. 
Of this amount the cost of repair of all the damage outside of the 
boiler was about $1,200, and the balance of the total cost of repair 
was for the necessary repair of the inside of the boiler. How the fire 
occurred seems to be involved in something of a mystery. The fire 
occurred at night; and, according to the testimony of the engineer 
on the tug, the fire in the furnace was banked, and the boiler well 
supplied with water, at the time he retired for sleep, about mid- 
night of the 21st of August, though, when the fire was discovered, 
about 4 o’clock of the morning of the 22d of August, the boiler was 
entirely without water, and was very hot. Several expert witnesses 
were examined at the trial who had examined the boiler, and they 
gave it as their unqualified opinion that from all the apparent in- 
dications the injury to the interior of the boiler was caused by the 
fire in the furnace in contact with the boiler, the latter being with- 
out water to protect it; that the inside of the boiler was injured 
entirely by being overheated, occasioned by the absence of water 
necessary to protect it. The defendant, by its duly authorized ad- 
juster, offered to pay for all damages done by the fire outside of the 
fufnace, but refused to pay for the injury done to the interior of the 
boiler by the action of fire in the furnace, insisting that such injury 
was not embraced within the risk insured against. For all the in- 
jury done outside the boiler, the jury, under the instruction of the 
court, awarded damages to the plaintiff, but not for the injury 
done to the interior of the boiler; and the only question on this 
appeal is whether the court was right in its instruction to the jury 
in holding that the injury to the interior of the boiler caused by the 
fire in the furnace was not a damage contemplated by the parties 
to the policy. The court instructed the jury, upon request of 
the plaintiff, that the latter was entitled to recover, although the 
jury might find that the fire was caused by or was the result of the 
negligence or carelessness of the agents of the plaintiff; and that, 
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in estimating the amount of loss, the jury were not restricted to the . 
amount claimed by the plaintiff in the proofs of loss furnished to 
the defendant, nor to the amounis mentioned in the report of cer- 
tain referees shown in evidence. And by the fifth prayer of the 
plaintiff the jury were instructed that they could award to the 
plaintiff such a sum, not exceeding $4,000, as they might find the 
plaintiffs sustained because of the injury or damage to the tug 
Sampson by fire, with interest, ete.; and, if they should find any 
such sum, they should find a verdict for five-eighths of said sum 
against the defendant, and a verdict for three-eighths of said sum 
against the Rochester Fire Insurance Company. This latter in- 
struction was given in connection with an instruction granted at 
the instance of the defendant, to the effect that, if the jury should 
find from the evidence that the damage to the interior of the beiler 
of the steam-tug was occasioned by the overheating of the boiler 
from the furnace fires, owing to the absence of water in the boiler, 
and was not the result of any fire outside of said furnace, then 
such damage was not the result of such fire as was contemplated 
by the parties under the policy of insurance, as one of the perils 
insured against, and that the plaintiff was not entitled to recover 
for such damage. 

The terms of the policy in this case are such as are ordinarily 
employed in fire policies on steam-vessels where the risk is taken 
on the hull and all the machinery and appurtenances of the vessel; 
and it is conceded that for any injury done by fire to any part of 
the vessel or her machinery, whether to the boiler or any other 
part, ifthe injury was done by ignition or heat generated beyond the 
furnace, where the fire was intended to burn, the insurance com- 
pany would be liable. But the subject of the insurance here néc- 
essarily excepts the operation of fire to a certain extent. The sub- 
ject of the policy is a steam-tug, her boiler and other machinery. 
Of necessity, fire was to be maintained in the furnace, and in con- 
tact with the boiler, as means to generate the motive power by 
which the vessel could be propelled. The burning or warping of 
the bars of the grate in the furnace, though produced by the action 
of fire, could hardly be supposed to be within the scope of the risk 
insured against, however general the terms of the policy; and, if 
that be true of the furnace, it is difficult to perceive why it is net 
equally true of such parts of the boiler as are brought in contact 
with the fire in the furnace, or the heat evolved therefrom. The 
fire, while in the furnace, was in its proper place, and where it was 
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intended to be; and it was placed there to act upon the boiler, 
which, in course of time, would be burnt out or warped, as the 
grate in the furnace would be by the continued action of fire 
thereon; and if such results of the action of fire upon these ma- 
terials while in ordinary use are not within the risk, it would be 
difficult to say upon what degree of heat, or under what conditions 
the liability under the policy would attach for injury caused by the 
action of fire while confined to the furnace, and producing no ex- 
ternal ignition. Ifa person has his house insured against all loss 
or damage by fire, and he should make a fire in his grate or fire- 
place of such intense heat as to crack his chimney, or to warp or 
crack his mantel-pieces, it could hardly be contended the he could 
hold the insurance company liable for such damage, though the 
damage was unintentionally allowed to be produced by the action 
of fire. In such case the fire would not have extended beyond the 
proper limits within which it was intended to burn; but the heat 
emitted therefrom would have produced effects not intended by 
the insured. No doubt there are many instances where the insurer 
has been held liable for injury done to buildings and furniture by 
heat or smoke witho.t actual ignition, where the heat or smoke has 
proceeded from fire outside of and beyond the limits of the place 
where it was intended by the contract of insurance to burn; but 
that is a different question from that presented by the instruction 
granted at the instance of the defendant, in this case, and in accord- 
ance with which we must assume the jury have found the facts to 
exist. Here, according to the facts found by the jury, the internal 
injury to the boiler was produced by the action of fire in the fur- 
nace, and not beyond that limit. 

We have found no decided case directly in point of fact with this; 
but text-writers of reliable authority, drawing their conclusions 
from analogy, would seem to maintain fully the proposition em- 
bodied in the instruction granted by the court below at the instance 
of the defendant. In Wood on Fire Insurance (section 108) it is laid 
down as text law that, “where fire is employed as an agent, either 
for the ordinary purposes of heating the building for the purposes 
of manufacture, or as ‘an instrument of art, the insurer is not liable 
for the consequences thereof, so long as the fire itself is confined 
within the limit of the agencies employed; as from the effects of 
smoke or heat evolved thereby or escaping therefrom, from any 
cause, whether intentional or accidental. In order to bring such 
consequences within the risk, there must be actual ignition outside 
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of the agencies employed, not purposely caused by the assured, 
and these, as a consequence of such ignition, dehors the agencies;” 
and in connection with this passage of his text the author refers to 
and states the facts of the case of Austin vs. Drew, as reported in 4 
Camp., 361, and 6 Taunt., 436. But in regard to that case Mr. May 
in his work on insurance (section 402), says: “It has often been said 
that loss by fire means by actual ignition; and for this the early 
case of Austin vs. Drew (6 Taunt., 436) is cited as an authority, 
which simply decides that an insurance company is not liable on a 
policy insuring against all damage by fire to the stock and utensils 
of a sugar-house for damage done to the sugar by the heat of the 
usual fires employed for refining, the fires being unusually intense 
by reason of negligence in their management; and it has been 
suggested that the true ground of that decision was that insurers 
do not undertake to be responsible for the excessive use of fire 
purposely used, whereby the article to which the fire is purposely 
applied is damaged, whether by heat or ignition, and that they 
would be no more liable in this case than they would be where 
breadis over baked or coffee is over roasted. At all events, if the 
case of Austin vs. Drew decides anything more than is ‘here sug- 
gested, it has been denied to be good law, and the author refers to 
the case of Scripture vs. Insurance Co. (10 Cush., 356), where the 
criticism suggested was made upon the case of Austin vs. Drew by 
Judge Cushing. The criticism, however, if well founded, does not 
seem to involve anything material to this case. The conclusion 
deduced from the case of Austin vs Drew, and which Judge Cush- 
ing thinks the proper and the sound and sensible one, is that stated 
by Mr. May, and which we have already quoted. We think the 
court below properly instructed the jury by granting the plaintiff's 
third and fourth prayers and the plaintiff’s fifth prayer in connec- 
tion with the prayer offered by the defendant, and that there was 
no error in rejecting the first, second, and sixth prayers of the 
plaintiff; and therefore the judgment must be affirmed. 





Kelly vs. Sun Fire Office. 


SUPREME COURT OF PENNSYLVANIA. 


KELLY 
vs. 
SUN FIRE OFFICE.*/ 


The proofs of loss were forwarded to the adjuster December 2 and received 
by him December 4. The next day the adjuster returned them to the 
plaintiff for additions. These were made, and the plaintiff sent the 
proofs to the company January 13. On February 28, the company sent 
notice to plaintiff of intention to rebuild, and called for plans and speci- 
fications, which were furnished by the plaintiff, but this sujt was begun 
on the allegation that the company had not exercised its option in time. 
Held, that the plaintiff waived his right to claim that the original proofs 
were complete by furnishing the additional matters required, and that 
the proofs were not complete until January 13, and that the option to 
rebuild was exercised in time, and that the suit could not be sustained. 


Incidentally it was held, that the assumption in Ins. Co. vs. Block (109 Pa. 
St., 535), that the neglect of the assured to ask a certificate from a public 
officer is no default, is not good law. 


Wittarp & Warren and C. E. Mumrorp, for Appellant. 
Geo. 8. Purpy, for Appellee. 
Paxson, C. J. 

The policy of insurance on which this suit was brought in the 
court below gave the defendant company the option to rebuild or 
pay the amount of loss sustained, in case the property insured was 
destroyed by fire. The learned judge below conceded its right of 
option, but left it to the jury to find whether the company had 
lost its right by its delay in exercising it. The jury found the de- 
lay, and, if there was evidence upon this point sufficient to submit, 
the verdict must stand. I do not understand the facts to be dis- 
puted. Those that are important are substantially as follows: The 
proofs of loss were forwarded to the adjuster about December 2d, 
and were received by him two days thereafter. On December 5th 
they were returned to the plaintiff, who sent them to the company, 
with the corrections asked for, on the 13th of January. I find no 


* Decision rendered, March 9, 1891. 
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contradiction of this testimony, and one of the papers which made 
up the corrections bears that date. They were received by Mr. 
Fellows, the adjuster, on February Ist. On February 28, 1890, the 
company served notice on the plaintiff of its intention to rebuild, 
and called upon him, under the terms of the policy, to furnish 
plans and specifications for that purpose. The plans and specifica- 
tions were furnished, but the plaintiff alleged that the option of 
the company had not been exercised in time, and brought this 
suit, not upon a contract to rebuild, but for the loss under the 
policy. 

I do not understand the ruling of the court below, or the argu- 
ment of plaintiff's counsel, to be based upon a denial of any of the 
foregoing facts. On the contrary, it is assumed that the original 
proofs of loss were complete, and a full compliance with the condi- 
tions of the policy; that the additional proofs required by the 
company were unreasonable; and that the time limited for the op- 
tion of the company commenced to run not later than December 
5th. If they are right in this, the company has no defense. There 
would have been more force in this position had the plaintiff 
elected to stand upon his original proofs. He did not do so, but 
proceeded to furnish the additional matters required. Granted 
that, as to any of these matters, he had aright to decline further in- 
formation, he waived such right by furnishing it. We have re- 
peatedly held that insurance companies may waive the benefit of 
provisions in their policies by this course of dealing, and it is only 
fair that we should hold the assured to the same rule. The com- 
pany, by the terms of its policy, had thirty drys within which to 
exercise its option after the completion of the proofs of !oss. The 
proofs cannot be said to have been completed until the 13th of 
January. This conclusively appears from the act of the plaintiff 
himself. Had he notified the company in December that he re- 
garded his proofs as complete, and would furnish no other, the 
company would not have been misled, but would have been put to 
its option, assuming that the proofs were sufficient. 

We have not entered into the details of the proofs of loss, for the 
reason that we do not consider it necessary under our view of the 
case. There is one matter, however, to which we will refer. It is 
not absolutely necessary to our decision, yet it is fairly raised and 
assigned as error. We do so, that the profession may not be mis- 
led. The third assignment alleges that the court erred in the fol- 
lowing portion of its charge: “ So far as the certificate of the mag- 
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istrate is concerned, we are inclined, gentlemen, to relieve you of 
all consideration of that question. We think the case that has 
been presented to us here, in 109 Pa. St., and 1 Atl. Rep., the su- 
preme court have intended to say—we understand them to say— 
that no insurance company has the right to require the production 
of such a certificate from a magistrate or a notary public. We 
hope they have meant to say this, for, although this in former 
years was held to be a condition precedent to recovery, it required 
sometimes of an insured that which was impossible for him to 
render, and no insurance company has any power over a magis- 
trate or notary public to require him to render such certificate. 
We think, so far as that certificate is concerned, that the proofs of 
loss were sufficient.” The case above referred to by the learned 
judge was Insurance Co. vs. Block (109 Pa. St., 535). The 
precise language in the opinion of the court in that case is 
as follows: “The company had no right to require a a public 
officer to act in the adjustment of its risks, and the neglect of 
the assured to even ask a certificate from that officer would have 
been no default.” If the learned judge below was misled by the 
foregoing, he has the consolation of knowing that the writer was 
equally misled in the recent case of Davis Shoe Co. vs. Kittanning 
Ins. Co. (20 Atl. Rep., 838), where he adopted the language re- 
ferred to without much reflection, and in the stress of business. 
Fortunately, whether right or wrong, it has done no injury, as 
each of those cases was decided upon other sufficient grounds, and 
the remark may be regarded as dictum. The present seems a 
fitting time to examine the question, and see if the dictum is law. 
If not, it is our plain duty, as it is our pleasure, to say so promptly. 
We do not think it was error to say that an insurance company 
“had no right to require a public officer to act in the adjustment 
of its risks.” No such officer could be compelled to do so. This 
is plain enough. It does not follow that the parties to a policy of 
insurance may not contract that the insured shall procure a certi- 
ficate from the nearest magistrate, notary, or other officer. Such 
contract is not forbidden by any law or rule of public policy. It 
may be a foolish contract on the part of the assured, but we do 
not reform men’s contracts because of their folly. In the case in 
hand the plaintiff did not complain of this clause; on the contrary, 
he complied with it. While the right of a company to compel a 
public officer to adjust its loss cannot be successfully claimed, yet, 
where such a clause exists ina policy by the agreement, of the 
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parties, we are not prepared to adopt the expression in Insurance 
Co. vs. Block, that “ the neglect of the assured to even ask a certi- 
ficate from that officer would have been no default.” We are not 
dealing with the case of an attempt on the part of the assured to 
obtain such a certificate, and the refusal of the officer to give it. 
This is not a new question, and we are therefore spared an ex- 
tended discussion of it. It is sufficient to refer to the authorities, 
In Phillips on Insurance (volume 2, p. 472) the rule is thus 
stated: “Fire policies generally have a provision that the assured 
shall produce certain certificates respecting the loss, which vary 
considerably, as will appear from the instances to be given. It is, 
like all express conditions, always to be complied with, unless the 
right to demand the certificate is expressly or impliedly waived by 
the insurers.” This, I believe, is the rule in all the best books on 
insurance. Itis certainly so in Flanders on Fire Insurance (2d 
Ed.), p. 586, and in Wood on Fire Insurance, p. 710. It was also 
declared in the court of king’s bench, by Lord Kenyon, C. J., 
nearly acentury ago, in Worsley vs. Wood (6 Term. R., 710), and 
has continued to be the law of England to this day. In Insurance 
Co. vs. Lawrence (2 Pet., 25), Chief Justice Marshall sustained a 
similar provision, and, when the same case came before the same 
court seven years later, the principle was affirmed by Mr. Justice 
Story. See 10 Pet., 507. The doctrine was equally affirmed in, 
Gilligan vs. Insurance Co., 87 N. Y., 626; Johnson vs. Insurance 
Co., 112 Mass., 49; Daniels vs. Insurance Co., 50 Conn., 551. In 
our own cases of Insurance Co. vs. Sennett (41 Pa. St., 161), and 

Mueller vs. Insurance Co. (87 Pa. St., 399), the same rule is recog- 
nized, and in the former case the opinion of Lord Kenyon in Wors- 
ley vs. Wood, supra, is referred to with approval. The only cases 
cited against this overwhelming weight of authority were Insur- 
ance Co. vs. Block and Davis Shoe Co. vs. Kittanning Ins. Co., su- 
pra. The dictum of those cases must give way before such an un- 

broken line of decisions. The moral to be drawn from this is that 
in every instance it is wise to study a case with sufficient care to 

ascertain the very point decided, and not place too much reliance 

upon the illustrations of the judge who writes the opinion. They 

are sometimes drawn hastily from the means conveniently at hand, 

and necessarily, in our great pressure of business, without the 

examination and reflection which we give to the question decided. 

I may be allowed to point this moral, for the reason that it is, in 

part, at least, pointed at myself. It was urged on behalf of the 
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plaintiff that the defendant company merely announced its election 
to rebuild, and has not in point of fact done so, nor has it at- 
tempted to do so. The answer to this is that its right to rebuild 
was denied by plaintiff, and such denial promptly followed by a 
suit. The company could not be required to pay and rebuild 
also. Our conclusion is that the option to rebuild was exercised 
in time, and that this suit cannot be sustained. 
Judgment reversed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


TRAVELERS INS. CO. 


vs. 
HARVEY. 


Refusal to pay, or denial of liability, is a waiver of the condition in the policy 
requiring proofs of loss. 

A man having supervision over the business of a company and adjusting its 
losses, to whom notice of injury or loss or change of occupation must be 
sent, is a ‘‘ general” agent, and has power to waive policy conditions as 
to preliminary proofs of loss. 

Drinking three glasses of beer and looking as if he had been “ drinking right 
smart,” and subsequently falling from a window, is not competent evidence 
that a man was drunk at the time of the accident when opposed by the 
negative evidenee of others who saw nothing unusual about him and 
found no vomit on him. 


Evidence of prior attempts to jump from the same window, when under the 
influence of liquor, is not admissible and it is not error for the court to 
exclude it. 


It is not error to refuse the reading to the jury of letters written by the 
plaintiff to the agent of the company. 


Newly discovered evidence, which does not satisfy the court that it ought to 
procure a different verdict, is not sufficient to justify the granting of a 
new trial, 


Hinton, J. 
The record in this case shows that on the 18th day of June, 1884, 
a policy was issued by the Travelers Insurance Company, insuring 
one Jacob Baker in the sum of $1,500 against injuries resulting 
from accidental causes, in favor of his uncle, one Jacob Harvey, 
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erroneously called in the policy of insurance Joseph Harvey. On 
the night of the 19th day of August, 1884, Jacob Baker, the person 
who was insured, fell from a window of his boarding-house receiy- 
ing injuries from which he in a few days died. Thereupon the 
assured, the defendantin error here, having first demanded payment 
of the policy and being refused, instituted an action of assumpsit in 
the Hustings court of the city of Roanoke, and recovered .a judg- 
ment for the full amount of the policy; and to that judgment the 
present writ of error was awarded. 

There were various errors assigned in the petition of the plaintiff 
in error, the most prominent of which I shall notice. The main 
grounds of defense relied on at the trial, however, were two: First, 
that there had been no such notice and proof of death as is required 
by the company; and, second, that the insured was drunk at the 
time of the accident,—and it is to these defenses that I shall more 
particularly address myself. 

As preliminary, however, to a consideration of these points, it 
may, perhaps, be well for me at once to declare what plainly 
appears to be the scope and power of O. M. Cummings, the agent, 
who has been the acting representative of this company throughout 
the whole of this controversy; and perhaps it may also be as well 
stated in this connection as in any other that we agree with the 
court below in the construction which it placed upon the latter 
half of the eighth clause of the policy, in instruction No. 5, which 
it gave at the instance of the plaintiff. That instruction asserts 
the proposition that the denial of the right of the assured to claim 
a waiver “by reason of any act or acts of any agent, unless such 
waiver be specially authorized in writing over the signature of the 
president or secretary of the company,” is confined to those pro- 
visions and conditions of the policy which enter into and form a 
part of the contract of insurance, and are essential to make it a 
binding contract; and does not extend to those stipulations which 
are to be performed after a loss has occurred, such as giving notice 
and furnishing proofs of deaths. Such is the rule as stated by a 
late author of high repute: May, Ins., § 511, p. 777. And in this 
case such a construction is required as well by the context as by 
the rule that the words of an instrument shall be taken most 
strongly against the party employing them. We also agree with 
the court below in thinking that O. M. Cummings was a general 
agent. By the notice appended to the policy all policy-holders are 
required to give notice to O. M. Cummings, agent, No. 8 North 
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Charles Street, Baltimore, Md , of any change of occupation on the 
part of the insured; and in the event of death, or totally disabling 
injury by accident of the person insured, notice of the fact, giving 
full particulars as to how, when, and where the accident happened, 
and its result, is to be given to this same agent, who is required to 
write the policy. From the admissions, acts, and dealings of the 
said Cummings, in this case, it also appears that this agent has the 
power to agree upon and settle the terms of insurance, and inves- 
tigate losses; and that, if he has not the absolute power to pay 
losses, at least that he has the power to recommend the payment of 
them, and that this recommendation, according to his own state- 
ment, was sure to be adopted and acted upon. Now, suchan agent, 
whether we have regard to the extent of his territory or the scope 
of his powers, must be regarded as a general agent: May, Ins., 
§§ 126,151. Such an agent has the power to waive the conditions 
of a policy as to the preliminary proof of loss. Id. 

The question next arises whether there was such a waiver of the 
preliminary proof of death in the case as justified the assured in 
bringing suit, although the ninety days within which, after proof 
of loss, the payment was demanded had not expired. We think 
there was. The deposition of the witness Friend shows not only 
that Cummings “objected to the payment of the policy on the 
ground that Baker, the insured, was under the influence of drink 
at the time of the accident,” but it also shows that his refusal to 
recommend the payment of the loss was tantamount to a refusal 
on the part of the company to pay the same. Friend, one of the 
witnesses, says: “Iasked him: ‘Do youintend to pay this policy 
or not? He replied: ‘Itis not for me to say. The company at 
Hartford must answer that question.’ I said: ‘You, being the 
authorized agent of the company in this section, do not the con- 
pany depend on you as to whether this claim shall be paid or not? 
If you advise them to pay a claim, do they not pay it? If you advise 
them not to pay it, do they not refuse?’ He hesitated a little, end 
sail: ‘That is about the way of it.’ Isaid: ‘Will you advise 
them to pay this claim?’ He said it was his opinion the claim 
ought not to be paid. I then said: ‘The plain English of the 
matter is, you will advise your company not to pay, and therefore 
they will not pay.’ He said, that was about it.” The deposition 
of Dr. Sims shows that he, Cummings, then went to him, Sims, told 
him what information he had gotten about Baker’s having been 
under the influence of liquor, and then requested the doctor to 
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give him, and took from the doctor, the blank form which Harvey 
had given to him as the attending physician to fill up with the 
particulars of death, as required by the company. And Cummings, 
in his own deposition, upon cross-examination says: “After con- 
versing with Harvey I told him he had no case. I considered that 
he had surrendered the claim. I then went to Dr. Sims and took 
up the blank which I had sent to H. [meaning Harvey the assured] 
for proof of death. I had no reason for taking up the blank but 
that Harvey had no case, and it was no use. I only resisted the 
payment on the ground that Baker was drunk at the time of the 
accident; on that point, that he was not drunk, was all the proof I 
wanted. I do not claim there was any other ground. I do not 
claim there was any false swearing in the application; that there 
was any disease, or any other forfeiture besides the reported in- 
toxication at the time of the accident. I was satisfied about the 
matter before I took the blank from Dr. 8.” Now, if all this does 
not amount to a waiver of the preliminary proof of death, what 
can? Here is a general agent, who comes all the way from ‘Balti- 
more on this business, and who, according to his own admissions, 
“went to the house where the accident happened; conversed with 
the family; saw Dr. Sims; examined him; saw other parties, and 
examined into all the circumstances of the case for the company;” 
then tells Harvey that he has no case; and then, to crown it all, 
actually withdraws the blank proof of death from the hands of the 
attending physician, who, at the request of the assured, was about 
to fill it up; and that, too, only for the reason, as he himself says, 
that he had decided that: Harvey had no case, and that it could be 
of no use to him to have the blank proof filled up. Now, here are 
the facts, and if they do not amount to a waiver, under the authori- 
ties, I repeat, I am at a loss to know what can. Here, in despite 
of his assertion to the contrary, he not only, on behalf of the com- 
pany, resists the payment on the ground that Baker was drunk at 
the time of the accident, but he takes away the blank proofs, 
because the filling of them up would be but an idle and useless 
ceremony. These acts and declarations clearly establish a waiver. 
In Fland. Ins., 542, that writer says: ‘The refusal to recognize 
the existence. of any claim, or a general refusal to pay, renders the 
delivery of notice and proofs a useless ceremony, and is treated as 
waiving a strict compliance with the condition as to the prelimi- 
nary notice and proofs, both in respect to form and time.” And 
in May, Ins., § 469, that writer says: ‘A distinct denial of liability, 
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and refusal to pay, on the ground that there is no contract, or that 
there is no liability, is a waiver of the condition requiring proof 
of loss. It is equivalent to a declaration that they will not pay 
though the proof be furnished; and to require the presentation of 
proof in such a case, when it can be of no importance to either 
party, and the conduct of the party in favor of whom the stipula- 
tion is made has rendered it practically superfluous, is but an idle 
formality, the observance of which the law will not require. * * * 
And a waiver of the proof is a waiver of the condition that pay- 
ment is not to be made until a limited time after the proof; so 
that, in such case, suit may be brought at once upon the denial of 
liability, although the time within which, after proof of loss, the 
payment would be demandable may not have expired.” At section 
505 the same author says: “And if the agent of the company, 
after an examination of the circumstances attending the loss, 
informs the insured that he cannot recommend the company to pay 
the loss, because it appears by his statement that he had sold more 
goods than he had purchased, this is a denial of all liability on the 
part of the company, and a waiver of its right to demand tbe 
usual proof.” The language of Cummings is more positive and 
unequivocal than that used in the last-mentioned case, and clearly 
amounts to a waiver. 

This brings us to inquire whether there is any evidence which 
would justify a verdict that Baker, the insured, came to his death 
while under the influence of intuxicating drinks. Upon this point 
the testimony is as follows: Rose Hower testified that her father 
keeps a boarding-house in Roanoke City, and that Baker, the de- 
ceased, boarded with them; that he came home on the night of the 
19th of August, 1884, about 11 o’clock; that she was standing in 
the hall, and saw him go up-stairs, but saw nothing unusual about 
hisappearance. She also testified that she found him very early the 
next morning, lying under this window, upon the ground, in an 
insensible condition, but “saw no signs of vomit about his person 
when I found him.” Dr. Sims, another witness, testified:. “When 
I first saw Baker I thought he was under the influence of liquor. 
I afterwards came to a different conclusion.” And he adds: 
“Upon my first examination of Baker, the impression that he was 
under the influence of liquor was quickly dissipated. All the 
appearances which I attributed to liquor would naturally be pro- 
duced by the accident; the vomit [meaning the vomit which he 
found upon his person on the morning of the 20th of August, when 
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he visited him, and which, according to the testimony of Rose 
Hower, was not upon his person when she discovered him lying 
under his window] might have been caused by the fall; and so 
might the appearance of the eye, and the distorted face, have been 
caused by the fall.” Edward McCarty, another witness, and the 
sou of the John McCarty hereafter to be mentioned, testified that 
he saw him about 11 o’clock on the night of the accident, when he 
came into his father’s bar-room, and took a drink of beer, and that 
he was not drunk. Now, against the testimony which shows that 
the deceased had only taken three glasses of beer (and the testi- 
mony of other witnesses that he never drank whisky) during the 
evening and night, and that he was not to any appreciable extent 
under the influence of intoxicating drink, we have the mere opinion 
of John McCarty, who says that when he saw the deceased, about 
11 o’clock, he “thought he had been drinking right smart.” Look- 
ing, then, to the testimony upon this point, and seeing that the 
question whether he was under the influence of intoxicating drink 
was submitted to the jury under proper instructions, we feel 
obliged to say that, even if the question was, on which side does 
the testimony preponderate ? we should have to answer, that it was 
against the theory that he was under the influence of drink at the 
time of the accident. But this case has been submitted to us upon 
a certificate of, evidence, and not of facts proved; and under the 
well-established rule this court can take no cognizance of the case 
unless, after rejecting all the parol evidence in favor of the ex- 
ceptor, and giving full force to that of the other party, the decision 
of the lower court still appears to be wrong: 2 Minor, Ins., 827, 
and cases cited. 

We have thus gone over this case as it was originally intended 
to be tried, for it must be borne in mind that the only objection 
urged by Cummings, as he himself tells us, was “that Baker was 
drunk at the time of the accident,” and we can find no objection to 
the verdict, or to the way in which the case was presented. But it 
is said that if the verdict be not against the law and the evidence, 
it ought to be set aside on account of the after- discovered evidence. 
We do not think so. We have examined the affidavits of Lewis P. 
Snyder and Logan C. Snyder, and, apart from the fact that no 
sufficient excuse has been shown for the failure to produce them 
on the trial, we are far from being satisfied that the evidence of 
either or both of them ought to procure a different verdict upon 
another trial. . 
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It only remains for us to consider some objections which have 
been urged to the refusal of the court to admit certain evidence, 
and to give certain instructions which were asked by the plaintiff 
in error; for, as to the instructions which were given at the instance 
of the plaintiff, and which relate mainly to the waiver of notice and 
of the preliminary proof, we have carefully examined them, and 
find that, taken as a whole, they present the views which have been 
heretofore expressed in this opinion. It is urged, however, that 
the court erred in its refusal to permit the letters of the plaintiff 
and his agent to Cummings to be read to the jury;'but, after a 
careful examination of these letters, we are unable to assent to this 
suggestion. The statements in these letters as to the alleged in- 
toxication of Baker are rather against than in favor of the defend- 
ant, and in such a case as the court can see from the evidence itself 
that it is against the party excepting, it cannot be held to be error 
of which the exceptant can complain: Johnson’s Ex’r vs. Jen- 
nings’ Adm’r, 10 Grat., 1. 

The next objection urged on behalf of the plaintiff in error is the 
refusal of the court to permit evidence to show that previously, 
and when under the influence of liquor, the deceased had attempted 
to jump from the window under which he was found the day of his 
death. But we can-perceive no error in this ruling of the court. 
As a general rule it is inadmissible, even where the issue is whether 
a person did a particular thing, to put in evidence the fact that he 
did a similar thing at some othertime: 1 Whart. Ev.,§ 29. In this 
case, however, there is no pretense that the deceased committed 
self-destruction, and it could not, therefore, be competent testi- 
mony to repel the theory of accident, or to establish that his habits 
were intemperate at the time of the taking out of the policy. 

The next assignment of error is that the court refused to give 
instructions Nos. 5, 6, 7,8, and 9, as asked by the defendant, and 
gave, of its own motion, instruction No. 10. But here again we 
fail to find error. The fifth instruction does not, as has been sup- 
posed in the petition of the plaintiff in error, declare that if the 
injury happened in consequence of somnambulism, the defendant 
was not liable. It says, if they believe from the evidence that said 
Baker had gotten up in his sleep, and while asleep had fallen out 
of the window, then they must find for the defendant. Such an 
instruction excludes the idea that the deceased could possibly have 
gotten up in his sleep, have then awakened, and again fallen to 


sleep. It was therefore calculated to mislead by making the jury 
Vou. XX.—27. 
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think that because the deceased might have gotten up in his sleep, 
and subsequently, and after having awakened, fallen out of the 
window while asleep, that somnambulism was the proximate cause 
of the accident. Instruction No. 6 was not pertinent to any evi- 
dence in the cause, and was properly excluded. As to instructions 
Nos. 7, 8, and 9, they are all in conflict with the instructions given 
for the plaintiff, and with the views herein before expressed in this 
opinion; besides, if there was any error in the refusal of the court 
to give them, it was to all intents and purposes cured by instrue- 
tion No. 10, which the court gave, and which substantially covered 
all that was material in those instructions, so far, at least, as the 
defendant was concerned. 

Upon the whole we are of opinion that there is no errcr in this 
case to the prejudice of the defendant, and the judgment of the 
hustings court of Roanoke City must be affirmed. 


SUPREME COURT OF MICHIGAN. 


RUSSELL 
Us. 
DETROIT MUTUAL FIRE INS. CO.* 


A cluster of houses in the country isa “ village” within the meaning of the 
policy of a company limited in its business to detached risks in villages 
and cities. 

The company substituted in the policy the word ‘ village” for the word 
“town” and so was estopped from denying that the place was a village. 

The application was written by the agent of the company without asking the 
insured any questions, and was signed by insured without reading. 
The agent knew there was a mortgage on the property but wrote that 
there was not. Held, That the knowledge of the agent was the knowledge 
of the company, and the latter cannot complain of the misstatement. 


There is no distinction between mutual and stock companies as to their 
responsibility for the acts of their agents in taking applications. The 
insured is not a member of a mutual company until he gets his policy, 
and has no legal knowledge of the charter or by-laws of the company 
prior to membership. 

Limitation of an agent’s authority must be brought home to the insare®, 
or the acts and knowledge of the agent will be deemed to be the acts an 
knowledge of the company. 


* Decision rendered, May 2, 1890. 
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When the actual loss exceeds the amount insured it is not material that the 
court below failed to use the words ‘‘ actual cash value” in defining the 
limit of the company’s liability. 


Conely, Maypury & Lucxtna, fur Appellant. 
Cuas. S. McDonatp and Extiorr G. Stevenson, for Appellee. 


Morsg, J. 

The plaintiff sued upon a policy issued by defendant, March 2, 
1888, for one year. The insurance was $1,000 upon a two-story 
frame building occupied for general store purposes, and described 
in the policy as “situate on the south side of Main Street, in the 
village of Sumpter, Wayne County, Michigan; $200 on the store 
furniture, and $200 on the general stock of merchandise.” August 
5, 1888, the building burned, and was a total loss. The defenses 
insisted upon in this court are that the property was not located 
in a village or city, and that there was a mortgage upon the prem- 
ises at the time of the taking of the insurance, while the applica- 
tion stated there were no incumbrances. It appears without con- 
tradiction that the application—the answers to the questions therein 
—wus filled out by one Hiram Tafft, who solicited the insurance 
on behalf of the defendant, being employed as such solicitor by 
the insurance company. He had no authority to issue policies. 
He testifies that he filled out the application, relying upon his own 
knowledge and information, and the plaintiff signed it. He asked 
the plaintiff no question as to incumbrances. He answered the - 
question in relation thereto, “No,” because the expiring policy 
(which plaintiff held in another company) did not say anything 
about paying the loss to a mortgagee. He did not think it neces- 
sary to inquire about mortgages except where loss was to be made 
payable to mortgagee. Plaintiff testified that when Tafit insured 
him, two years before, in the Continental Insurance Company, he 
asked plaintiff whether there was a mortgage on the property, and 
plaintiff told him there was one for $600 on the acre of ground 
where the store was, and that it also covered two acres on the 
opposite side of the street, including a saw-mill. Tafft asked him 
no questions about it when the application was made for insurance 
in defendant company. 

The defendant is a corporation organized under an act to pro- 
vide for the incorporation of mutual fire insurance companies, and 
defining their powers and duties, approved April 15, 1873, as 
amended by subsequent acts. See Laws 1873, pp., 107, 108; How. 
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St., c. 132, §§ 4247-4267. It is only authorized to insure buildings 
“that constitute detached risks in villages and cities.” Id., § 4247. 
Much testimony was given upon both sides as to the character of 
the place, a four corners, where this store was situated. The 
court instructed the jury that it was a village, in the sense of the 
statute, being guided by the definition of “village” as given by 
Webster, to wit: “An assemblage of houses in the country less 
than a town or city, and inhabited chiefly by farmers and other 
laboring people.” It is the contention of defendant’s counsel that 
the statute confines the risks to incorporated villages, or at least to 
those that are platted. We are not inclined to so limit it; but we 
think, from the facts of this case, that the question becomes unim- 
portant. The application described the property as situate in the 
town of Sumpter, south side of Main Street. When the policy was 
issued, the word “village” was substituted at the home office of the 
company for the word “town.” In no sense can the plaintiff be 
said to be responsible for this. He made no representation by 
word of mouth, nor by the signing of the application, that his 
property was situated in a village. He is not at fault if it is nota 
village. The defendant called this hamlet or collection of stores 
and houses at this four corners a “village,” and under the circum- 
stances it is now estopped from denying that it is a village because - 
it is neither platted nor incorporated as such. The testimony 
shows this place to be a village in the common acceptation of the 
term. The company accepted this common understanding for the 
purposes of insurance under its charter, and it cannot now be per- 
mitted to insist upon a higher standard. If the property insured 
had stood alone in the country the case might have been different; 
but when, as the counsel for defendant admits, the question as to 
whether it was village property was so close that it ought to have 
been submitted to the jury upon the testimony, it is no more than 
justice that the defendant take its own definition, rather than that 
it be left to others to be determined largely upon opinions. 

As to the second defense, it is claimed by the plaintiff that he 
did not read the application signed by him; that Tafft knew there 
was a mortgage on the premises; that Tafft was the agent of the 
company, and his knowledge was the knowledge of the defendant; 
and that therefore, in taking the application and issuing the policy 
as it did, the defendant cannot complain of the statement in the 
application that thefe was no incumbrance upon the property. 
But defendant’s counsel, while conceding that this claim might be 
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good if the defendant was a stock insurance company, insists that 
in a mutual company each person insured, being a member thereof, 
is bound to know the rules and regulations, and that they are 
binding upon him; and that in making the application Tafft was 
the agent of plaintiff, as well as of the company, and that he cannot 
excuse the misrepresentations made in the application by saying 
that Tafft was the agent of the defendant. The answey of plaintiff's 
counsel to this contention is that, under the law, plaintiff did not 
become a member of the defendant corporation until he received 
his policy, and that during the negotiations for the insurance a 
mutual company occupies no better or other position than one 
organized on the stock plan, and cannot profit by a contract in- 
duced by the fraud of its agent; that Tafft was therefore the agent 
of defendant, and not of plaintiff, when he wrote and forwarded 
the application. 

It will be seen that the question to be determined is as to the 
agency of Tafft. Whom did he represent in making and taking 
this application? The rule now generally adopted by the courts, 
and the reasons for it, are well stated by Mitchell, J., in Kausal vs. 
Insurance Co.: “On principle, as well as from considerations of 

. public policy, agents of insurance companies, authorized to procure 
. applications for insurance, and to forward them to the companies 
for acceptance, must be deemed the agents of the insurers, and not 
of the insured, in all that they do in preparing the applications, or 
in any representations they may make to the insured as to the 
character or effect of the statements therein contained. This rule 
is rendered necessary by the manner in which business is now 
usually done by the insurers. They supply these agents with 
printed blanks, stimulate them by the promise of liberal commis- 
sions, and then send them abroad in the community to solicit insur- 
ance. The companies employ them for that purpose, and the 
public regard them as the agents of the companies in the matter 
of preparing and filling up applications,—a fact which the compa- 
nies perfectly understand. The parties who are induced by these 
agents to make applications for insurance rarely know anything 
about the general officers of the company, or its constitution and 
by-laws, but look to the agent as its full and complete representa- 
tive in all that is said or done in regard to the application; and, in 
view of the apparent authority with which the companies clothe 
these solicitors, they have a perfect right to consider them such. 
Hence, where an agent, to procure and forward applications for 
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insurance, either by his direction or direct act, makes out an appli- 
cation incorrectly, notwithstanding all the facts are correctly stated 
to him by the applicant, the error is chargeable to the insurer, and 
not to the insured.” See Kausal vs. Insurance Co. (31 Minn., 21), 
and cases there cited; Bac. Ben. Soc., § 153, and cases cited; 
Crouse vs. Insurance Co. (44 N. W. Rep., 496), and Michigan cases 
there cited. «And this rule applies to mutual as well as stock com- 
panies. The insured does not become a member of the mutual com- 
pany until he receives his policy. “In the act of insurance he is 
not so [amember}, but a stranger, and he becomes a corporator only 
by the consummation of that act; and this does not convert the pre- 
vious act of examination and description by the agent of the com- 
pany into his act, and change it into a representation by him.” Bae. 
Ben.Soc., §§ 156, 158; Insurance Co. vs. Schell, 29 Pa. St., 31; Kausal 
vs. Insurance Co., 31 Minn., 23; Insurance Co. vs. Cooper, 50 Pa. St., 
331; May, Ins., §§ 139, 140; Insurance Co. vs. Woodworth, 83 Pa. St., 
223; EHilenberger vs. Insurance Co., 89 Pa. St., 464; Nassauer vs. 
Insurance Co., 109 Pa. St., 507; Bebee vs. Insurance Co., 25 Conn., 
51; Bank vs. Insurance Co., 31 Conn., 517; Wood, Ins. (2d Ed.), 
§§ 408, 409. 

It seems to be settled by the weight of authority that there is no - 
distinction between mutual and stock companies as to their 
respousibility for the acts of their agents in taking applications for 
insurance; and, upon principle, there it no good reason why there 
should be any. The insured does not become a member of the 
mutual company until he receives his policy, and there is generally 
no acquaintance upon his part with the charter or by-laws of the 
corporation when he makes his application; and the agents are 
fully as active and persistent. if not more so, in obtaining insur- 
ance as instock companies; and there is no good reason for holding 
that a person must deal with such agents at his peril that does not 
apply equally to stock insurance. Therefore, if there is no limita- 
tion of the agent's authority brought home to the insured, the 
agent receiving the application must be considered the agent of 
the insurer, and not of the insured, and his acts will be held the 
acts of the company, and his knowledge the knowledge of the cem- 
pany. And when, as in this case, he fills out the application hin- 
self, and writes an answer that there are no incumbrances upon 
the property, when he has been told by the applicant that there 1s 
an incumbrance; or if he has knowledge that there is a mortgage 
upon the premises, and writes such an answer as above, without 
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asking the applicant any questions, or bringing the matter to his 
attention in any way,—the company will not be permitted to avoid 
the payment of a loss upon a policy issued on such application, 
when, as in this case, the assured had no notice of any limitation 
upon the agent’s authority, or of the fact that the existence of a 
mortgage upon the property insured had any effect upon the 
validity of his contract of insurance. 

It is further claimed that the court erred in his instructions to 
the jury upon the subject of damages. Section 12 of the chaiter 
provides as follows: “Sec. 12. This ecmpany will not insure for 
more than two-thirds of the cash value of any property, and in case 
of loss will settle and pay all loss or damage, not exceeding the 
sum so insured, at the actual cash value of loss, to be determined 
at the time of adjustment of ‘said loss.” It is contended that the 
court did not limit, as he should have done, the jury to a finding 
of the “actual cash value” of the property. The court, in his 
charge, did not use the words “actual cash yalue,” as requested by 
the defendant, but said that the plaintiff had a right to recover 
“such amount as he lost, such loss as he suffered, or such damages 
as will compensate him for the loss he has suffered,” not exceeding 
$200 upon his store-fixtures, or $200 upon his general stock, or 
$1,000 upon the store building; and, if they found the store was 
not worth $1,000, he could not recover any more than the jury found 
the value to be; and that the same would also be true as to the 
stock and fixtures. The verdict was for $1,407.83. The jury answered 
special questions to the effect that the store building was worth 
$1,500 and upwards at the time it was destroyed; the store-fixtures, 
of the value of $400 and upwards; and the merchandise, over 
$2,500. While the court ought to have used the words “actual 
cash value” in relation to the loss, as requested by defendant, we 
are satisfied from the findings above that the damages found by 
the jury were not enhanced by the failure to doso. Finding, as 
they did, that the store was worth at least $1,500, the fixtures $400, 
and the merchandise $2,500, they could not, by their verdict, have 
assessed the actual cash value of the property destroyed any less 
than the amount of the insurance, and interest upon it. The judg- 
ment is affirmed, with costs. The other justices concurred. 
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insurance, either by his direction or direct act, makes out an appli- 
cation incorrectly, notwithstanding all the facts are correctly stated 
to him by the applicant, the error is chargeable to the insurer, and 
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vious act of examination and description by the agent of the com- 
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vs. Insurance Co., 31 Minn., 23; Insurance Co. vs. Cooper, 50 Pa. St., 
331; May, Ins., §§ 139, 140; Insurance Co. vs. Woodworth, 83 Pa. St., 
223; Eilenberger vs. Insurance Co., 89 Pa. St., 464; Nassauer vs. 
Insurance Co., 109 Pa. St., 507; Bebee vs. Insurance Co., 25 Conn., 
51; Bank vs. Insurance Co., 31 Conn., 517; Wood, Ins. (2d Ed.), 
§§ 408, 409. 

It seems to be settled by the weight of authority that there is no - 
distinction between mutual and stock companies as to their 
respousibility for the acts of their agents in taking applications for 
insurance; and, upon principle, there it no good reason why there 
should be any. The insured does not become a member of the 
mutual company until he receives his policy, and there is generally 
no acquaintance upon his part with the charter or by-laws of the 
corporation when he makes his application; and the agents are 
fully as active and persistent, if not more so, in obtaining insur- 
ance as instock companies; and there is no good reason for holding 
that a person must deal with such agents at his peril that does not 
apply equally to stock insurance. Therefore, if there is no limita- 
tion of the agent's authority brought home to the insured, the 
agent receiving the application must be considered the agent of 
the insurer, and not of the insured, and his acts will be held the 
acts of the company, and his knowledge the knowledge of the ccm- 
pany. And when, as in this case, he fills out the application him- 
self, and writes an answer that there are no incumbrances upon 
the property, when he has been told by the applicant that there is 
an incumbrance; or if he has knowledge that there is a mortgage 
upon the premises, and writes such an answer as above, without 
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asking the applicant any questions, or bringing the matter to his 
attention in any way,—the company will not be permitted to avoid 
the payment of a loss upon a policy issued on such application, 
when, as in this case, the assured had no notice of any limitation 
upon the agent’s authority, or of the fact that the existence of a 
mortgage upon the property insured had any effect upon the 
validity of his contract of insurance. 

It is further claimed that the court erred in his instructions to 
the jury upon the subject of damages. Section 12 of the chaiter 
provides as follows: “Sec. 12. This company will not insure for 
more than two-thirds of the cash value of any property, and in case 
of loss will settle and pay all loss or damage, not exceeding the 
sum so insured, at the actual cash value of loss, to be determined 
at the time of adjustment of ‘said loss.” It is contended that the 
court did not limit, as he should have done, the jury to a finding 
of the “actual cash value” of the property. The court, in his 
charge, did not use the words “actual cash yalue,” as requested by 
the defendant, but said that the plaintiff had a right to recover 
“such amount as he lost, such loss as he suffered, or such damages 
as will compensate him for the loss he has suffered,” not exceeding 
$200 upon his store-fixtures, or $200 upon his general stock, or 
$1,000 upon the store building; and, if they found the store was 
not worth $1,000, he could not recover any more than the jury found 
the value to be; and that the same would also be true as to the 
stock and fixtures. The verdict was for $1,407.83. The jury answered 
special questions to the effect that the store building was worth 
$1,500 and upwards at the time it was destroyed; the store-fixtures, 
of the value of $400 and upwards; and the merchandise, over 
$2,500. While the court ought to have used the words “actual 
cash value” in relation to the loss, as requested by defendant, we 
are satisfied from the findings above that the damages found by 
the jury were not enhanced by the failure to do so. Finding, as 
they did, that the store was worth at least $1,500, the fixtures $400, 
and the merchandise $2,500, they could not, by their verdict, have 
assessed the actual cash value of the property destroyed any less 
than the amount of the insurance, and interest upon it. The judg- 
ment is affirmed, with costs. The other justices concurred. 
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The assignment of a fire policy without cofisent of the company, as collateral 
security for an indebtedness, does not defeat the policy, but such an 
assignment is not valid as against the assignees of the claim after the 
fire, but this latter holding is partly, at least, based upon the fact that 
the property and the fire and the later assignments were in Iowa, and 
that the New York court dealing with the first assignment had no juris- 
diction. 


Defendant, after having by proper pleadings made K. a party to the suit, is 
estopped from claiming that he is not a necessary party. 


The original policy-holder, after assigning his claim subsequent to the fire, is 
not a trustee for the assignees of such claim. 


Statements by a warehouseman as to the quantity of goods stored from time 
to time are not mere heresay, but are admissible as evidence. 


The price of eggs bought from producers is not a proper measure of the price 
of ‘‘ cold storage eggs.” 


The burden of proof to show an assignment rests upon the party which pleads 
such an assignment. 


Freperick P. Forster, Francis Sper, and Jayne & Horrany, /or 
Appellant. 

J. Carskappan and C. P. Gartocg, for Appellee. 

Beck, C. J. 

1. The policy in suit was issued to Charles H. Bartlett, and 
covered a stock of eggs, and packages and vats containing the 
same, owned by him, or held in trust, or kept for sale, or sold, and 
not delivered. The property insured, with the building containing 
it, was destroyed by fire. After the loss, Bartlett assigned his 
policy and his right thereunder to Cook, Musser & Co. and S. G. 
Kelly, to secure indebtedness due to the assignees separately. 
Cook, Musser & Co. assigned their interest in the policy and their 
claim thereunder to S. G. Kelly. The defendant answered the 
petition alleging that Bartlett, at the time of the assignment by 


* Decision rendered, February 4, 1891. 
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him just stated, had no interest in or under the policy, as he had, 
before the loss, and almost immediately after the policy was issued, 
assigned and delivered it to John C. Mahr & Sons, as collateral 
security for an indebtedness due from him to them; and that 
Mahr & Sons instituted an action in chancery in the Supreme 
Court in the City and County of New York, in the state of New York. 
against the defendant herein, the insurance company, joining, as 
defendants, Bartlett and Kelly; and that a decree was entered 
therein enjoining and restraining them from receiving, or in any 
manner intermeddling with, the money or funds accruing upor the 
policy, and, also enjoining defendant herein from paying the same 
to them or their agents or representatives. The answer also sets 
up, as a defense to the action, the existence of a condition in the 
policy against assignments without, the assent of the defendant, 
and that the assignment shown above, under these conditions, 
defeated the policy. A demurrer to this defense was sustained. 

2. The defendant, in support of the allegations of its answer 
showing the chancery proceeding and decree of the Supreme Court 
of the City and County of New York, offered the judgment roll, 
being the record of the court exhibiting the proceedings in the 
case. This evidence was rejected. Plaintiff insists that the record 
fails to show a decree, or indeed to show that it is a record of the 
court, as claimed by defendant. In view of our conclusions upon 
the next point, we shall not pass upon the questions preserted in 
this objection, but will assume for the purpose of the case that the 
transcript of the record in question is sufficient, and fully presents 
and attests the record of the court in which the proceedings in 
question were had. 

3. However, in our opinion, the record of the New York court 
was: rightly rejected, for the reason that, as against Kelly, the 
party claiming in this case to hold the policy and all rights under 
it, the decree and proceedings are void for the reason that he was 
not served with process subjecting him to the jurisdiction of the 
New York court. Kelly was served with process in this state, and 
did not appear in the case. The New York court failed to acquire 
jurisdiction of his person by service of process in this state. The 
judgment, therefore, as to him, is void. It is a settled rule of 
the law that a court can acquire no jurisdiction in personam by 
process served beyond the limits of its jurisdiction upon a de- 
fendant who is not a resident therein: Lutz vs. Kelly, 47 Iowa, 
311; Melhop vs. Doan, 31 Iowa, 397; Smith vs. Griffin, 59 Iowa, 409; 





Weil vs. Lowenthal, 10 Iowa, 575; Bates vs. Railway Co., 19 
Iowa, 260; Hakes vs. Shupe, 27 Iowa, 465. As the New York court 
had no jurisdiction of the person of Kelly, the decree entered by 
it against him is void. 

4. Counsel insist that Bartlett was, under the policy of insurance, 
a trustee or agent for Kelly, and authorized to do all acts pertain- 
ing to the business connected with the insurance and the property 
insured necessary for the protection of Kelly’s interest therein, 
and that, under this state of facts, an action may be prosecuted 
against Bartlett as a trustee, affecting the insurance contract, which 
would bind Kelly, though he were not a party thereto. Counsel 
insists that, though Kelly was not a necessary party, through 
Bartlett, he is bound by the decree in the case. The fact that 
Bartlett was a trustee for Kelly may be assumed for the purpose 
of this case. The defendants are not in a condition to insist in 
this case that Kelly is not a necessary party tu the action. In its 
answer to the petition of Mabhr & Sons in the New York case, it set 
up asa defense that Kelly was a necessary party to the suit, and 
asked that the action against it be dismissed, unless Kelly were 
made a party and brought into court by proper process. By 
proper pleadings, Kelly was made a party to the suit, and process 
was issued against him, which, as we have seen, was served in this 
state. Surely, the defendant, after having by pleadings claimed 
that Kelly was a necessary party, and procured the order making 
him a party, and had process issued against him, cannot turn 
around and claim that he was not a necessary party, having insisted 
upon proceedings and judgment against him as such. It cannot 
institute a proceeding at law, and, after judgment is rendered 
against the defendant in it, insist that he is not a necessary party 
to an action. Whenever the proceedings are brought up for ¢on- 
sideration in connection with its interests or claims, they will estop 
defendant from denying the allegations of its pleadings upon which 
the proceedings are based. 

5. In our opinion, Bartlett was not, after the assignment by him 
to Cook, Musser & Co. and Kelly, and by Cook, Musser & Co. to 
Kelly, a trustee or agent for Kelly. He may have had that relation 
as to a part of the property insured before the assignments, but he 
assigned all his title and interest which he held personally, or as 
an agent or trustee, to Kelly and Cook, Musser & Co., and by 4 
subsequent assignment’ Kelly acquired the whole of such interest. 
Now, if the assignment to Kelly were valid and effective, he held 
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the interest in the policy as against Mahr & Sons. He insists that 
he does hold that interest. It will not do to defeat him by alleg- 
ing that he was represented by Bartlett as his trustee in the New 
York case, the very question which was raised in that case, and 
which ought to have been determined therein, after jurisdiction of 
Kelly’s person had been lawfully acquired. But no such jurisdic- 
tion was acquired, and the judgment against Kelly is void. It is 
very plain that Kelly’s right cannot be defeated by the New York 
judgment, supported by the assumption that Bartlett was Kelly’s 
trustee, when in fact Kelly bases his right upon the claim that 
Bartlett had transferred his title and interest as a trustee to him. 
These considerations lead us to the conclusion that the court below 
rightly refused to admit the record of the New York proceedings 
in evidence in this case. 

6. The defendant proposed to prove by two witnesses the price 
paid for the eggs by Kelly and Bartlett which were destroyed by 
fire. The evidence was rightly excluded. The eggs destroyed 
were in cold storage, and were “cold-storage eggs.” The evidence 
was not intended to show what price had been paid for cold-storage 
eggs, but for eggs bought from producers. It is very plain that 
the price paid for such eggs would not tend to show the market 
value of cold-storage eggs. The evidence was rightly rejected. 

7. Bartlett was asked upon his cross-examination to state what 
he had done with the policy, and where it was. Objections to the 
questions were sustained, and the ruling is complained of as an 
error. Upon a subsequent examination, the witness stated the 
facts sought to be elicited by the questions. If the rulings of the 
court were erroneous, the error was corrected by the subsequent 
admission of the evidence. 

8. The same witness was asked if Mahr & Sons were not in the 
habit of advancing on eggs. The evidence was rightly excluded. 
It did not tend to show that Mahr & Sons were entitled to recover 
on the policy, or that plaintiff was not. It tended to support no 
issue in the case, and was rightly rejected. 

9. Kelly testified that he shipped eggs to Bartlett to be put in 
cold storage, and stated the number of cases shipped. The eggs 
were assorted, and those fit for that purpose were put in cold stor- 
age. He stated that he knew how many cases he had in cold stor- 
age only from the statements made by Bartlett. Defendant moved 
to strike out this evidence, on the ground that it washearsay. We 
think the evidence was rightly permitted to stand, in view of the 
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fact that the statement of the quantity of eggs in cold storage was 
based upon the reports or statement of Bartlett, who had charge 
of the business, and was bound by his own admission as to the 
number of eggs. A warehouse receipt would tend to show the 
quantity of property in store, as a contract and admission of the 
warehouseman. The admissions testified to are of the same char- 
acter. These considerations, in view of the further fact that Bart- 
lett testified to the quantity of eggs (and there is no dispute as to 
the correctness of his evidence), lead to the conclusion that no 
prejudice resulted to defendant from the refusal of the court below 
to sustain the motion to strike the evidence. 

10. The court directed the jury that the burden rested on de- 
fendant to show that the policy was assigned to Mahr & Sons. — 
Counsel insist that the burden rested on the other party to show 
that it was not so assigned. The defendant, as a defense, pleaded 
the assignment to Mahr & Sons. Surely, there is no presumption 
in law of the fact pleaded as a defense which changes the rule and 
_ casts the burden on the other party. The burden rests on plaintiff 
to show the assignment to himself, and it rests on Mahr & Sons to 
establish the assignment’ by which they expect to defeat the 
assignment of plaintiff. 

11. A motion to make Mahr & Sons parties was rightly overruled. 
They were not interested in the event of the suit, for the reason 
that a judgment in it would not affect them. The plaintiff was not 
required to make them, or others who may claim an interest adverse 
to plaintiff, parties to the suit. It will be remembered that this is 
an action at law, to recover on a contract. The plaintiff shows an 
assignment of the contract to himself. He is not required to in- 
quire if there are others who claim to hold an interest in the con- 
tract. Mahr & Sons could have, under the statute, intervened, but 
plaintiff's action cannot be defeated on the ground that they were 
not made parties to the suit. 

12. The verdict and special findings are sufficiently supported 
by the evidence. The foregoing discussion disposes of all the 
questions in the case. The judgment of the district court is 
affirmed. 
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SUPREME COURT OF NEW YORK. 


PETER WILKINS, Appellant, 
US. 


MUTUAL RESERVE FUND LIFE ASSOCIATION, 


Respondent.* 


Where an applicant warrants his statements to be true, whether writien by 
his own hand or not, and agrees that their falsity shall defeat recovery 
on a certificate, and where the certificate refers to such application, and 
provides, morever, that every person acquiring any interest in the con- 
tract adopts and warrants such statements to be true, the warranty is 
binding, and if the statements of the applicant, or any of them, turn out 
to be false the contract is void, and the claimants, whether assignees or 
others, are not entitled to recover. 

In such a case the agent who filled up the application from the verbal dicta- 
tion of the applicant was presumably faithful, and wrote as the appticant 
dictated. 


The clause in the certificate that no agent has power to waive the provi- 
sions of the contract is good, but even if it were not if would not estop 
the company from the benetit of the falsity of the answers in the appli- 
cation. 

Wituuam G. Witson, for Appellant. 
Atrrep Taytor, for Respondent. 

DantEts, J. 
The plaintiff brought this action as assignee of a certificate of 

life insurance issued by the defendant upon the life of Daniel S. 

Sandford. By the terms of the certificate there became payable 

to him from the death fund of the association the sum of $10,000 

from and after the period of his decease. This certificate was as- 
signed to the plaintiff and another person, the latter having alsc 
added a further assignment including his own interest. The as- 
sured died on or about the 7th of February, 1886, and the ordinary 
notice and proofs of the fact were supplied to the defendant. 

The association resisted the right of the plaintift to payment of the 

amount mentioned in the certificate on the ground that false rep- 

resentations had been made by the assured in the application for 
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the certificate, rendering the certificate itself invalid and inopera- 
tive. These representations consisted in the answer of the as- 
sured, to the question requiring a statement of his occupation, 
that he was a carpenter. And to an answer to a further question 
whether he had consulted any physician regarding his health 
within the preceding five years, and if so, what physician, and 
when and for what disease. To thishe answered No. The further 
inquiry was made whether he ever had any illness or injury not 
enumerated in preceding questions, or had been an inmate of any 
hospital. And to that he answered in the negative. By the 
proof the fact was established that he had at one time served as 
cook or steward upon sailing vessels, and within five years pre- 
ceding the date of the application he did consult a physician re- 
garding his health and for disease, and that the answer made to 
the inquiry concerning that subject was untruthful. It was also 
proved that from October 3, 1882, to the 25th of the same month 
he had been an inmate of a hospital; and also that he was an inmate 
of a hospital within three years prior to the time of his application 
for the certificate, and that his answer that he had not been was 
untruthful. And these answers, under the authorities, were held 
at the trial to avoid the certificate. 

This resulted from statements in the application signed by the 
assured, that “I do hereby warrant that my answers as written to 
the above questions are full, complete, correct and true, and the 
same shall be made a part of the contract of my certificate of 
membership in the Mutual Reserve Fund Life Association.” And 
“it is hereby warranted by the applicant that the answers and 
statements in this application, whether written by his own hand 
or not, are full, complete and true; and it is agreed that this war- 
ranty shall form the basis and shall be a part of the contract be- 
tween the undersigned and the Mutual Reserve Fund Life Asso- 
ciation, and are offered to said association as a consideration of 
the contract applied for. And the applicant further agrees that if 
any of the statements, representations or answers made herein are 
not true, full and complete, then the certificate to be issued 
hereon shall be null and void, and all money paid thereon shall be 
forfeited to said association.” 

And from a further provision in the policy, that “In consider- 
ation of the application for this certificate of membership, which 
is hereby referred to and made a part of this contract, and of each 
of the statements made therein, which, whether written by his 
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own hand or not, every person accepting or acquiring any interest 
in this contract hereby adopts as his own, admits to be material 
and warrants to be full and true, and to be the only statements 
upon whjch this contract is made.” 

By these stipulations and provisions the assured warranted the 
truth of the representations which had been made by him. And 
as they turned out to have been untruthful as to the fact of his 
consulting a physician, and having on two occasions been an in- 
mate of a hospital, that relieved the defendant from liability for 
the payment of the money mentioned in the certificate. 

It was, however, proposed to be proved that the assured at the 
time when he made the application for the insurance informed the 
agent of the defendant as to the facts being otherwise. This offer 
of proof was rejected by the court. And the cases of Flynn vs. 
Equitable, etc., Ins. Co., 78 N. Y., 568; Grattan vs. Metropolitan 
Ins. Co., 80 id., 281; Bennett vs. Agricultural Ins. Co., 106 id., 
243; 8 N. Y. State Rep., 693; and Miller vs. Phcenix Ins. Co., 107 
id., 292; 12 N.Y. State Rep., 1, have been relied upon as authorities 
establishing the incorrectness of this ruling. But they are not 
entitled to that effect in this case, for the reason that the assured 
by the application took upon himself the entire risk of the truth 
of the representations made by him, and on the correctness of 
which the certificate was made to depend. . In neither of the cases 
which have been referred to were* these provisions contained 
And that distinguishes those authorities from this action. For, in 
this instance, the assured assumed the responsibility for the cor- 
rectness of the acts of the agent in filling out and completing the 
application, and thereby conclusively bound himself for the truth 
of the statements which had been made. The effect of this agree- 
ment to accept for himself and become bound by the acts of the 
agent in filling out the application as those of his own agent, was 
considered in Chase vs. Hamilton Ins. Co., 20 N. Y.,52. And also 
in Alexander vs. Germania Ins. Co., 66 id., 464; New York Life 
Ins. Co. vs. Fletcher, 117 U. S., 519. And these authorities all 
agree where the assured in this manner accepts and binds himself 
for the truth of the statements contained in the application, that 
he cannot be relieved from that result by proof of the fact after- 
wards made that the agent improperly, as well as untruthfully, 
filled out the application. Where, on the contrary, he expressly 
assumes the acts of the agent as his own acts, and binds himself 
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for the truth of the statement made, there neither he nor his rep- 
resentatives can be relieved from the effect by proof that the agent 
had acted faithlessly. 

This results from the voluntary agreement of the insyred him- 
self, over which a court of justice has no authority by way of re- 
lief. That the application and policy, or certificate, may be sub- 
jected by the statements contained in them to this disability will 
no doubt seriously impair the value of life insurance policies. 
And as the court is not authorized to relieve the party from the 
agreement voluntarily entered into by him in this way, the fact it- 
self can be no further useful than to enjoin upon persons taking 
policies of life insurance greater care and circumspection to dis- 
cover whether anything may be contained in the application, or 
the policy, which in the end will render it a fruitless source of re- 
liance. There is a probability that this agent in reducing the an- 
swers of the assured to writing was faithful to the obligations of 
his employment. For he stated in his evidence, and that was not 
contradicted, that he filled out the blank from information ob- 
tained from Mr. Sandford, and that it was all in conformity with 
what he had stated to the agent. 

The plaintiff, upon the trial, proposed to give evidence from 
which the position has been taken that the company had placed 
itself in a condition in which it could not take advantage of the 
untruthful nature of these answers. For this purpose it was pro- 
posed to prove, before the assignment was taken of the certificate, 
that the parties repaired to the office of an agent of the company 
and there consulted him as to the regularity and validity of the 
policy, and that he substantially represented the policy to be a 
valid security. This evidence was rejected upon the trial upon the 
ground that the agent, even though he might have been a director . 
in the company, had no authority to change the certificate, or to 
prevent the company from taking advantage of these untruthful 
answers. It was not proposed to be shown that any information 
of the fact of the answers being untruthful had been brought to 
the attention of the defendant, or either of its officers, or to the 
attention of this agent. And without information to that effect, 
the agent would naturally assume that the certificate had been ob- 
tained by truthful representations made on behalf of the assured. 
And in that state of the case there could be no reason for assum- 
ing, or supposing, that it was, intended to surrender or waive any 
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advantage that the company might be entitled to claim from the 
fact being otherwise. 

The assurance that the certificate was a safe investment, or 
might be relied upon as having been legally or correctly issued, 
would in this state of the. facts include no more than that the con- 
duct of the company had been such as to bind it, so far as its own 
proceedings went. legally and effectually for the payment of this 
money. It would not surrender or prejudice its right to avail it- 
self of the objection that there had been such misconduct on the 
part of the assured himself, which at the time was unknown to the 
company, or its agent, as rendered the certificate invalid and re- 
lieved the company from this obligation. As much as this was in 
fact provided for in the certificate itself, declaring that: “No 
agent of the association has authority to make, alter or discharge 
contracts, waive forfeitures, extend credit, or grant permits, and 
no alteration of the terms of this contract shall be valid, and no 
forfeiture thereunder shall be waived, unless such alteration or 
waiver shall be in writing, and signed by the president and one 
other officer of the association.” And of the extent of which the 
plaintiff as assignee is chargeable with notice. That precluded 
the agent, even though he might have been a director of the com- 
pany (Niagara Falls, etc. Co. vs. Bachman, 66 N. Y., 261), from tlie 
exercise of such authority over this certificate as would exclude 
the right of the company to make the defense which proved suc- 
cessful upon the trial. For it was there provided that no forfeit- 
ure should be waived unless the waiver was in writing signed by 
the president and one other officer of the association. It was not 
proposed to be proved that any waiver of this description had 
taken place, and without it the evidence which was rejected would 
have been entirely useless. As the case was made to appear, the 
plaintiff was not entitled to recover, and the judgment should be 
affirmed. Brady, J., concurs. 
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SUPREME COURT OF IOWA. 


HOBBS 
vs, 
IOWA MUIUAL BENEFIT ASS’N.* 


At the time the certificate of membership was issued, H. was a car-sealer, but 
at the time of his death he was a car-coupler, and had been for about 
three months. He was fatally injured while engaged as coupler. At the 
time the certificate was issued there was a by-law defining the occupa- 
tions in which members might not engage, among which was that of car- 
coupler. Atter the issuance of the certificate of membership the associa- 
tion adopted a new by-law excluding among other avocations that of 
car-coupler from benefits if death should oceur from such avocation. 
The association contended that this new by-law was binding on H. 


Held, That such contention was not well founded. That the certificate was 
not forfeited; that the new by-law did not become part of H’s contract, 

* and that the association was liable, there being in the original agreement 
no authorization of a material change in its provisions or conditions. If 
the asssociation wanted to bind members to its subsequent acts, if must 
so state specifically in the original contract. 


A. H. Srursman and Dover & Donaz, for Appellant. 

Powers & Huston, fur Appellee. 

Rosiyson, J. 

The defendant is a corporation organized under the laws of this 
state. On the 22d day of June, 1886, it issued to Richard Hobbs, 
on his application, a certificate of membership, of which the 
following is a copy :— 

This certificate of membership witnesseth: That Richard Hobbs is a mem- 
ber of division A of the Iowa Mutual Benefit Association, and in consideration 
thereof, and the future payment of all annual dues and assessments, as pro- 
vided by the articles of incorporation, which are hereby inade a part of this 
contract, the Iowa Mutual Benefit Association agrees to pay Mrs. Eva Hobbs, 
his wife, two thousand ($2,000 dollars, said sum to be paid within ninety 
days after presentation and acceptance of proof of death of said member. If, 
however, the person named in this certificate continues a member, and be 
living on the 22d day of June, 1892, then the full amount named herein shall 


become due and payable to the said member, within ninety days after identi- 
Nr TEE ee oe TR eae ea ee ae he cn a 
* Decision rendered, February 3, 1891. 
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fication. * * * This certificate is issued and accepted upon the following ex- 
pressed conditions: First. If death occurs within five years, one-half of the 
sum named shall be paid. Second. Application is made a part of this con- 
tract. Third. Agree to pay annual dues and assessments within thirty days, 
etc., or forfeit certificate and membership. Fourth. Written or printed 
notices deposited in post-office shall be sufficient. Fifth. If death occurs 
before payment, assessment shall be taken from amount due. 


And, sixth, provides for making and filing proof of death. Rich- 
ard Hobbs died on the 14th day of July, 1889, and proof of his 
death was duly furnished on the 22d day of that month. 

1. The defendant denies liability on the certificate in suit, on the 
alleged ground that the death of Hobbs resulted from his engaging 
in an employment in violation of the contract of insurance. That 
contract, in terms, includes the articles of incorporation of defend- 
ant, and the application for membership of Hobbs. The portions 
of that application material to an examination of the questions 
presented are as follows :— 


The undersigned desires becoming a member of division A of your associa- 
tion, and securing a certificate fer two thousand ($2,00)) dollars, subscribes 
to following regulations and conditions of the association: To pay in to the 
secretary six ($6) dollars annually for the next three years, and, thereafter, 
half of this amount during the remainder of my life, or term of my certificate. 
Name, Richard Hobbs. Address, 1,305 Corse Street. Born, January 29, 1859. 
Beneficiary, Mrs. Eva Hobbs. [Employment of Richard Hobbs not given.] 
It is hereby agreed that the above and foregoing applications, with the de- 
clarations and statements therein made, shall form the basis of this contract. 
** * Tf death is caused by the applicant’s own immorality, dissipation, 
drunkenness, or violation of any law of the land, or by being engaged in active 
mnilitury service, that then, and in either event, this contract shall become 
null and void, and all money which shall have been paid shall be forfeited, 
and the certificate issued to the applicant shall not be binding upon the 
association. 

Dated June 7, 1886. [Signed] RICHARD Hoss. 


Among the articles of incorporation in force when the certificate 
was issued was the following :— 


Article 5, § 1. Any person of good health and temperate habits, if not less 
than fifteen nor more than sixty-five years of age, who is not employed in any 
extra-hazardous business, and who shall have passed satisfactorily the required 
medical examination made by a physician holding the degree of M. D., may 
be admitted as a member of this association by the approval of the medical 
directors and executive committee. 


One of the by-laws of defendant, also in force at that time, is as 
follows :— 


By-law No. 12. Members are allowed to engage in any lawful occupation 
- excepting extra-hazardous, including extra-hazardous submarine operations, 
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the production of highly inflammable or explosive substances, entering any 
inilitary or naval service, except the militia when not in active service, 
brakemen upon freight trains, car-couplers, sailors, or miners under ground. 

At the time the certificate was issued, Hobbs was a car-sealer, 
and that fact was known to defendant; but, at the time of his 
death, he was car-coupler, and had been so engaged for about 
three month. While performing his duty as a car-coupler, he 
received an injury which caused his death within a few hours. 
Appellee contends that Hobbs, in following the occupation of a 
car-coupler, did not violate his contract of insurance. That por- 
tion of the articles of incorporation of defendant which we have set 
out provides that a person otherwise qualified, “who is not em- 
ployed in any extra-hazardous business,” may be admitted as a 
member of the association. It is not claimed that the occupation 
of a car-sealer is extra-hazardous. It follows, therefore, that Hobbs 
was qualified, as to his occupation, to become a member of the 
association, when the contract of insurance was entered into, and 
that he became a member of the association under a valid agree- 
ment. The question is, did he cease to be such member by reason 
of his change of employment? By-law No.12 defines the occupation 
of “car-couplers” as extra-hazardous. If it be conceded that the 
by-law named became a part of the contract of insurance, we bave 
the case of one who, being a member of the association, adopted 
an occupation which wonld have disqualified him as an original 
applicant for membership. The contract of insurance contains 
nothing in regard to a change of occupation by a member. By- 
law No. 12 allows members to engage in any lawful occupation 
which is not hazardous, but does not state the effect which shall 
follow their engaging in one which is hazardous. It will not do 
to say that hazardous occupations are forbidden by necess#ry im- 
plication, and therefore that the forfeiture of the certificate must 
follow the adoption of such an occupation, for the reason that the 
certificate and application specify the conditions on which the 
contract shall become void, and the adopting of a hazardous occu- 
pation is not one of them. The parties have considered that sub- 
ject, and it must be presumed that all the conditions of forfeiture 
upon which they agreed are set out, in terms, in the various in- 
struments which constitute their agreement. Moreover, if the 
interest of the parties were in doubt, we should incline to adopt 
that interpretation of their agreement which would sustain it, 
rather than one which would declare it void, by reason of a vi0- 
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lation of its provisions. In our opinion, the change of occupation 
in question did not have the effect, under the by-law specified, 
to render. the certificate void. See Sanford vs. Association, 
63 Cal., 548. 

2. On the 2d day of November, 1886, the defendant adopted an 
article of incorporation, of which the following is a copy:— 

Members of this association are allowed to engage in any lawful occupation 
except extra-hazardous, which shall include submarine operations, the pro- 
duction of highly inflammable or explosive substances, serving in the mili- 
tary or naval service, except the militia when not in active service, breaking 
upon freight trains, coupling cars, serving as a sailor, or coal mining while 
under ground, and the association shall not be liable to any person by reason 
of any injury or death caused by, or resultiny from, any violation of this 
article. 


It will be noticed that this article was adopted after the cer- 
tificate in suit was issued. The appellant contends that it was 
binding upon Hobbs, and became a part of his contract. The 
members of a mutual insurance company are presumed to have 
knowledge of the articles of incorporation and by-laws of the com- 
pany: Walsh vs. Insurance Co., 30 Iowa, 144; Simeral vs. Insur- 
ance Co., 18 Iowa, 322. But it does not follow that they will be 
bound by all those adopted after their contracts of membership 
are made. Whether they will be or not will depend upon the terms 
of their contract. If that provides that members shail be bound 
by all articles and by-laws which may at any time be adopted, we 
know of no reason why it is not valid. In such cases, changes 
made are not in violation of the contract, but are in harmony with 
it. But this is not a case of that kind. We look in vain for any- 
thing in the original agreement which, in terms or by implication, 
authorized any material change in its provisions or conditions. 
Hobbs was qualified to enter into it. The conditions on which the 
rights it conferred upon the beneficiary should be forfeited were 
stated, and we think the defendant had no right to alter them at 
will. The business of a car-sealer requires the person who follows 
it to be about the railway cars, and at times it may lead him into 
places of danger. The business was not hazardous within the 
meaning of the agreement when it was made, but, if the claim of 
appellant be true, it had the power to declare it so afterwards, and 
to forfeit the agreement by so doing; and yet the fact that he was 
engaged in that business may have been the principal inducement 
for the assured to have entered into the agreement. It is true 
that defendant is a mutual association, and that, under its articles 
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of incorporation, Hobbs had the right to cast two votes at its 
annual meetings; but that fact did not make his agreement subject 
to change at the pleasure of the association. It is said that the 
article under consideration imposed upon Hobbs the observance of 
no duty which he was not found to observe before its adoption; 
that it in no way impaired any vested right; that it in no way con- 
flicts with the laws of the association as they existed at the time he 
became a member; that, as it was made a part of the organic law 
of the association, he must be held to have assented thereto; that 
there is a distinction between articles of incorporation arid by- 
laws, and that, although vested rights may not be disturbed by the 
adoption of by-laws, thef may be by the adoption of articles of 
incorporation, for the reason that they are adopted not by the 
directors, but by the members. We do not think these claims of 
appellant are in all respects well founded. As we have already 
said, the article in question, if applied to the certificate in suit, 
would have the effect to create a new condition of forfeiture, with- 
out the consent of Hobbs. As a member of the association, he may 
have been bound by the article, as applied to agreements made 
after its adoption, but not to the one he had already made. As 
applied to that, it would destroy his vested right to follow the 
occupation of a car-coupler, without defeating the right of the 
beneficiary of the certificate to recover upon it. 

Appellant relies upon the cases of Supreme Commandery vs. 
Ainsworth (71 Ala., 443) and Korn vs. Society (6 Cranch, 192), 
especially the former. But we think that case will be found, on 
careful examination, to sustain the conclusions we have announced. 
The corporation in that case had issued a certificate, upon condi- 
tion that the person to whom it was issued should comply with 
the “general laws of thé order then in existence, or which might 
thereafter be enacted.” The certificate was accepted in writing by 
the assured, subject to the laws then in force, or which might 
thereafter be enacted. The certificate recited on its face that any 
violation of “the requirements of the laws now in force, or here- 
after enacted, governing the order or this class, shall render this 
certificate null and void.” Also that a condition, upon which the 
obligation of the certificate depends, was “the full compliance 
with all the laws of the order now in force, or that may hereafter 
be enacted.” Subsequent to the issuance of the certificate, a law 
was adopted, by the terms of which a certificate of that class was 
forfeited, if the member, whether sane or insane, should take his 
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own life. The court held that the parties to the certificate intended 
that it should be subject to the laws of the association adopted 
subsequent to its issue. But the court said that “a corporation 
has no capacity, as the legislative power from which it derives 
existence has no competency, by laws of its own enactment, to dis- 
turb or divest rights which it had created, or to impair the obliga- 
tion of its contracts, or to change its responsibilities to its members, 
or to draw them into new and distinct relations.” In Korn vs. 
Society, supra, it appeared that the members of the society had 
signed an obligation to adhere to the constitution, rules, and regu- 
lations which were already established, or which might thereafter 
be established. We conclude that the article adopted in Novem- 
ber, 1886, did not become a part of the contract upon which this 
action is based. See Morrison vs. Insurance Co., 59 Wis., 165. 
The evidence failed to show that there was any forfeiture of the 
certificate, and, as there was no dispute as to the material facts, 
the court properly directed a verdict for plaintiff. 

3. The conclusions announced make it unnecessary to decide 
other questions discussed by counsel. The judgment of the district 
court is uffirmed. 


SUPREME COURT OF MICHIGAN. 


IONIA COUNTY SAVINGS BANK j 


Us. 
McLEAN et at.* 


A policy of life insurance taken out by a man in his own favor becomes part 
of his estate and subject to the claims of creditors precisely the same as 
his other property. Such a policy is ‘‘ property; ” a chose in action. 

The assignment of such a policy to a daughter when a man is insolvent is 
illegal, and a fraud upon creditors; the distinction being clear between 
a policy taken out under statute law for the benefit of wife or children 
and one taken in one’s own name. Whether the creditors knew of the 
policy or not is not material; it is a part of the estate. 


* Decision rendered, February 27, 1891, 
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A daughter living as an ordinary member of her father’s family, and without 
any express contract for hire or wages, has no special claim that such a 
policy is transferred to her for a valuable consideration. 


Borrerrietp & Keeney, for Appellants. 

Taaaart, Wotcort & Ganson, for Appellee McLean. 

Frank A. Rogers, for Appellee Young. 

Grant, J. 

One Alexander McLean died July 14, 1887. He was the hus- 
band of the defendant Jane McLean, and father of the defendants 
Jennie and Leander McLean. OnJuly 1, 1887, he executed a deed 
to his wife, conveying to her ninety acres of land. On May 4,1887, 
he assigned to the defendants Jennie and Jane McLean a policy of 
insarance upon his life for the sum of $5,000. The bill in this case 
is filed to set aside this deed and the transfer of the insurance 
policy as a fraud upon the creditors of Alexander McLean. By 
the decree of the court below the deed was set aside as fraudulent, 
and the transfer of the insurance policy was sustained as valid. 
Complainants alone appeal. Said McLean, at the time of his death, 
was indebted to complainants upon two promissory notes,—one for 
$4,000, dated April 13, 1887; the other for $4,700, dated April 22, 
1887,—executed by himself, and payable to the order of one J. 8. 
Dougall. No money consideration was paid for either the deed or 
the policy of insurance, except one dollar, expressed in the assign- 
ment of the policy. The policy was issued in 1871, and by its 
terms way payable “to the said Alexander McLean, his executors, 
administrators, or assigns, in sixty days after due notice and satis- 
factory proof of death.” The annual premium was $148.25, which 
he had regularly paid, less the dividends; the last payment having 
been made April 7, 1887. These premiums were usually paid upon 
receipts sent by the company to the Lowell National Bank, which 
discounted the above notes, and afterwards transferred them to 
the complainants. Upon the consent of the executors the insur- 
ance company paid the amount of the policy to the defendants 
Jane and Jennie McLean. Complainants claims were allowed 
against the estate in the amount of $9,255.05. Complainants made 
a written request to the executrix and executor to contest these 
transfers, and tendered a proper indemnity bond. They refused 
to institute such proceedings, and thereupon complainants com- 
menced this suit. At the time these transfers were made, Alexan- 
der McLean was in failing health, and insolvent, and his estate is 
also insolvent. In the absence of a valuable consideration aside 
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from love and affection, it is conceded that the transfer of this insu- 
ance policy is void as to creditors, unless it is protected by section 
4238, How. St., which reads as follows: “It shall be lawful for 
any husband to insure his life for the benefit of his wife, and for 
any father to insure his life for the benetit of his children, or of 
any one or more of them; and in case that any money shall be- 
come payable under the insurance the same shall be payable to 
the person or persons for whose benefit the insurance was pro- 
cured, his, her, or their representatives or assigns, for his, her, or 
their own use and benefit, free from all claims of the representa- 
tives of such husband or father, or of any of his creditors.” It is 
manifest from the testimony of Jennie and Leander McLean that 
these transfers were not thouglit or spoken of until their father 
had executed these notes, which, according to their testimony, he 
did in order to save his worthless and criminal son-in-law, Dou- 
gall, from state’s prison. Jennie testified that the matter was 
earnestly discussed by the family; that they looked upon these 
debts as fraudulent, and they thought something could be done to 
help them. The obvious intent of the transfers was to avoid the 
the payment of these notes, which constituted the great bulk of 
his indebtedness, and save the property for his wife and daughter. 
It needs no argument to show that transfers of property under 
such circumstances are, as to creditors, fraudulent in law and 
void. This policy was property, a chose in action, and up to the 
time of its assignment it was the property of Alexander McLean, 
just as certainly and effectually as a promissory note payable ten 
years from date, or upon the happening of a certain event, was 
his property. Creditors had a right to rely upon that as one of his 
assets. For seventeen years he had done nothing to indicate that 
this policy was for the sole benefit of his wife and daughter, any 
more than the accumulation of other property was for their bene- 
fit. The law of this state exempts certain property for the benefit 
of the family. Beyond this, all of a man’s property, when he is 
living, and of his estate, when dead, belongs first to his creditors, 
and must be applied to the payment of his debts. It is the inflex- 
ible duty of the courts to see that his property is thus appro- 
priated. The question involved is one purely of law, not of senti- 
ment. Because in the present case the application. of the firmly 
established rule may result in taking from the heirs all the prop- 
erty of the estate, not exempt by law, for the benefit of creditors, 
this affords no excuse for not applying the rule. In the next case, 
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there may be poor creditors to suffer, and rich heirs attempting 
to retain the property. In either case the law is the same, and 
must be inflexibly applied. These remarks are prompted by the 
strong and able appeal in the brief of counsel for the defendants, 
on account of their pecuniary condition. 

A life insurance policy being property, it follows that its assign- 
ment must be governed by the same rule as that of other property. 
The assignment of a policy is not within the statute. Alexander 
McLean did not insure his life for the sole benefit of his wife and 
daughter. He insured it for the benefit of his estate, in which his 
creditors were to be interested. The argument is not sound that, 
because he could insure his life under this statute for the benefit of 
his wife and daughter, therefore he can assign a policy which was 
not taken out for their sole benefit, and thus place it beyond the 
reach of creditors. The distinction between the two is obvious. 
He might have transferred this, like any other property, to bis 
wife or children without consideration, when solvent; but when, 
being insolvent, he transferred it without ‘a valuable consideration, 
it was subject to the payment of his debts, and the assignment was 
void. If the defendants are correct in their contention, a holder 
of an endowment policy for $50,000 might, a few days before it 
became due, assign it to his wife or children, to the exclusion of 
his creditors. Such a transfer cannot, in my judgment, be sus- 
tained upon either legal or equitable principles. The law recog- 
nizes no distinction in the transfer of a debtor’s property. What- 
ever is his, subject to his control, is his property for all intents and 
purposes; and, in the absence of statutory provision, all transfers 
made by him must be governed by the same rule. It is of no con- 
sequance that Alexander McLean might at any time during his life 
have surrendered this policy, for its cash value or otherwise, or 
that he might have converted any of his property into cash, and 
taken out insurance directly for the benefit of his wife and 
daughter. The statute gave him that right. But this question 
must be determined by what he did do, not by what he might have 
done. The defendants introduced evidence tending to show that 
the notes held by complainants were given by Alexander McLean 
in renewal of other notes, to which Dougall, his son-in-law, had 
signed McLean’s name without authority. Considerable testimony 
upon this point was introduced upon both sides. It is unneces- 
sary to determine the question, as it is entirely immaterial to the 
issue. The notes were allowed as valid claims against the estate, 
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and defendants do not claim to here contest their validity; but 
they claim from this testimony that complainants did not take 
these notes in reliance upon this policy as an asset of Mr. McLean. 
It is wholly immaterial whether or not they knew of this policy at 
that time. The sole question here is whether the transfer of this 
policy was void as to creditors. This question cannot be affected 
by the fact that at the time the debts were incurred the creditors 
did not know that the debtor owned the specific property assigned. 
The original answer was based upon the sole defense that the as- 
signment was covered by the statute. After the testimony was 
closed, the court permitted an amendment, to the effect that, as to 
the defendant Jennie McLean, the assignment was for a valuable 
consideration. This consideration was based upon services which 
she had rendered as a member of the family. She lived there 
without any contract for hire, and with no other relation than that 
of father and daughter, and a member of the family. She testifies 
that her father promised to do something for her, and in his will 
made a liberal provision for her. She had no valid contract which 
she could enforce either against him or his estate, nor is there any 
evidence to show that he assigned this policy for any such con- 
sideration. The decree of the court below must be reversed, and 
decree entered here for the complainants, with the costs of both 
courts. The other justices concurred. 


SUPREME COURT OF NEW YORK. 


CASSA MARITTIMA, Respondent, 
Us. 


PHCENIX INS. ©O., Appellant.* 


The insurance was “on advances against captain’s draft upon the freight of 
all kinds of lawful goods and merchandise laden, or to be laden, on board 
the good bark Buoni Amici.” The master obtained a loan, and hypothe- 
cated vessel and freight as security. One of the conditions of the loan 
was that the master should not obtain any further loans. He did obtain 


* Opinion filed, January 13, 1891. 
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a second loan on freight, and the defense was that this second loan de- 
feated the policy. 

Held, That as this was done without plaintifi’s knowledge or consent the in- 
surable interest under the policy was not defeated. Plaintiff had one 


remedy against the captain or owner, and another against defendant on 
tne policy. 


Epwarp P. Lyon, for Appellant. 
Epwarp K. Jonrs, for Re-pondent. 


Danirts, J. 

The recovery herein is for the amount of a loan made by the 
plaintiff, a corporation existing and doing business in the city of 
Naples, in the kingdom of Italy, to the master of the vessel Buoni 
Amici, for the payment of which her freight was hypothecated, as 
well as the vessel herself. The loan was made at Pensacola, in 
Florida, where the vessel was then lying, that being a foreign port, 
and she being an Italian craft. 

When the loan was made the agent of the plaintiff took from her 
master the following instrument :— ' 
£400. PENSACOLA, FLA., August 31, 1886. 

Fifteen days after arrival at the port of destination, River Plata, or other 
intermediate port at which shall end the voyage of my vessel, denominated 

3uoni Amici, I promise to pay to the order of the Cassa Marittima of Naples 
the sum of four hundred pounds sterling, value received in cash as a loan on 
freight for the last expenses necessary to the undertaking of the voyage 
from Pensacola to River Plata, and I hereby assign therefor, to the said 
Cassa Marittima, enough of the present freight to cover the sum of the above 
loan with power to collect when due, and I hereby hypothecate ship and 
freight for repayment of said loan with priority over every other credit, and 
in case of total loss the amount received as loan shall not be paid back and I 
accept all the conditions set down in the regulations of the Cassa Marittima 
relating to loans on freight of which I received a copy. B. QUARTINO. 

Among the stipulations or regulations, accompanying and made 
a part of it, that numbered fifteen is the only one important to be 
specially considered in the determination of this appeal. By that 
regulation it was declared that the owner or captain shall not take 
any other advances upon the same freight at the port of loading, 
or in such case hold themselves bound to return the present loan, 
even though the vessel be lost. 

The master did in fact violate this regulation by obtaining a 
further loan before the commencement of the voyage, upon a sim- 
ilar hypothecation, amounting to the sum of $1,100. But that 
loan was made without the knowledge, privity, or consent of the 
plaintiff. 
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After these loans had been made the defendant made and de- 
livered to F. Dnssoir, for account of whom it might concern, its 
policy of insurance “ on advances against captain’s draft upon the 
freight of all kinds of lawful goods and merchandise laden or to 
be laden on board the good bark Buoni Amici.” The vessel sub- 
sequently proceeded upon her voyage, but before reaching its ter- 
mination she was so much damaged by perils of the sea as to ren- 
‘der it necessary to make the nearest port, and she was taken to 
Port Eads in the state of Louisiana, where by a survey it was 
found that she had been so badly damaged as to be unfit to con- 
tinue her voyage. It was thereupon ended, the cargo discharged 
and the vessel sold. Notice thereof, ard proof of loss, was served 
upon the defendant, which refused to pay on account of the viola- 
tion of this fifteenth regulation by the making of the second loan, 
while the vessel laid at Pensacola, and before the commencement 
of her voyage. 

It is, without doubt, essential to the right of the plaintiff to re- 
cover on the policy, that it should be authorized to resort to the 
freight for the reimbursement of the loan and that this authority 
should continue unimpaired. For without that there would be no 
insurable interest in the plaintiff, and that right depended upon 
the fact that payment could alone be secured by the earning of the 
freight through the delivery of the carge at its port of destination. 
But as the making of the second loan was without the plaintiff's 
knowledge or consent, this right or interest was not defeated by 
it. The lien or right was created by the loan and the instrument 
subscribed by the master. It thereby became vested in the plaint- 
iff, and the master was incapable of divesting it by any act or 
wrong on his part short of satisfaction of the debt. The fifteenth 
regulation did not of itself defeat the interest or lien of the plaint- 
iffs in the event of a subsequent loan. It did no more than to en- 

_ title the lender to proceed against the owner and master for the 
recovery of the loan in case it elected so todo. It was in no sense 
made obligatory that it should abandon its lien upon, or interest 
in, the freight if a violation of this regulation should take place by 
the act alone of the master. The most that was done was to pro- 
vide another remedy, which the plaintiff was at liberty to follow 
or not as it elected. It did not elect to accept that remedy, and in 
its effort to secure it for the defendant’s benefit by a suit in Italy 
against the owners, it was, in fact, defeated. But, to indemnify 
ttself, the plaintiff has asserted and relied upon the continuance 
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of an insurable interest in itself, arising out of the terms upon 
which the loan was made. And that it was entitled to do, for this 
right could only be avoided by its own consent or surrender, or a 
release or satisfaction having the same effect: McKnight vs. Dun- 
lop, 1 Seld,, 537, 544. The wrong of the master, unsanctioned and 
unapproved by the plaintiff, it is clear on principle, as well as au- 
thority, could not be attended with that result: Conrad vs. Atlantic 
Ins. Co., 1 Peters, 386, 437; Ship Virgin, 8 id., 538, 553. 

In the cases of Stainbank vs. Fenning (11 Com.B., 51) and Stain- 
bank vs. Shepard (13 id., 418), no maritime lien, or interest, what- 
ever, was at any time created, and no hypothecation of the ship or 
freight took place. And for that reason they maintain no princi- 
ple which would turn the plaintiff over to the master and owner 
personally for indemnity, while in this instance that lien or inter- 
est was regularly and legally secured: The Brig Draco, 2 Sumner, 
157. And it was not, and could not be, displaced or contravened, 
by the wrong of the master, who in no manner represented, or 
acted for, the plaintiff. Ifit be admitted that it gave the plaintiff 
another ground of action, it was not bound to resort to it, but it 
could insist still upon the security which in good faith had been 
created and provided for it: The Brig Hunter, 1 Ware, 251. 

There was no concealment or misrepresentation on the part of 
the plaintiff, or its agent, affecting its right to resort to the policy 
for indemnity after the loss of the vessel, neither was there any 
breach of warranty established. That is not claimed to have 
arisen, unless it was created bythe final and second loan. But no 
assurance was given that it should not be made, neither did the 
policy contain anything prohibiting it, as long as it was without 
the knowledge or assent of the plaintiff. The most that was done 
by the fifteenth regulation was, that if such a loan were made, the 
plaintiff might then resort to the master and owner personally to 
recover its money. It was a privilege secured to it, not « remedy 
which it was obliged to adopt. No warranty whatever to this ef- 
fect appears by the policy. And that fact seems fatal to its exist- 
ence. For it has been held that a warranty, whose breach pro- 
duces aloss of the insurance, should appear on the face of the 
policy. It must be evident in terms, or from necessary construc- 
tion: Jefferson Ins. Co. vs. Cotheal, 7 Wend., 72, 80. And neither 
has here been established: Owens vs. Helland Purchase Ins. Co., 
56 N. Y., 565, 572-3; Vilas vs. N. Y. Central Ins. Co., 72 id., 590. 





1891.] The Sydney, elc.,et a/. vs. Prov.-Washingt.n Ins. Co. 447 


Upon no other ground was any defense presented to the plaint- 
iff’s action. But its right to recover was legally maintained, aud 
the judgment should be affirmed, with costs. 

Van Brunt, P. J., and Brady, J., concur. 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


THE SYDNEY AND THE WILLIAM WORDEN er at. | 


] 


US. \ 


PROVIDENCE-WASHINGTON INS. CO. er au.* 


In an admiralty case, where the amount in actual dispute does not exceed $5,- 
000, the United States Supreme Court will not assert jurisdiction. This 
appeal was dismissed for want of jurisdiction. 

While no affirmation of the decision of the circuit court is pronounced, that 
decision would appear to be final, and is as follows: The insurance was 
on the cargo of a canal b: at, the loss occurred through the alleged care- 
lessness of the owner or his servants ; the company paid and became sub- 
rogated to the rights of the insured and brought suit to recover from the 
owner of the boat The circuit court gave the company a decree for 
$6,175.89 and interests and costs. 


James A. Hytanp, for Appellants. 
E. D. McCarruy and De L. Bermr, for Appellees. 


BLatcHFoRD, J. 

This is a libel in admiralty in rem, filed on the 23d day of July, 
1883, in the District Court of the United States for the Southern 
District of New York, by the Providence-Washington Insurance 
Company, of Providence, R. I., and the Security Insurance Com- 
pany, of New Haven, Conn., against the steam canal-boat Sydney 
and the canal-boat William Worden. The libel alleged that on 
May 17, 1883, the Sydney and the Worden, owned by the same 
persons and engaged in the business of common carriers to and 
from the cities of New York and Buffalo, by way of the Erie Canal 
and the Hudson River, left Buffalo for New York, having on board, 


Too 


* Decision rendered, March 30, 1891. 
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with other merchandise, 7,900 bushels of wheat, of the value of 
$9,211.75, consigned to Armour, Plankinton & Co., of New York, 
the owners thereof; that on May 29, 1883, the boats ran aground 
on Esopus Island, in the Hudson River, whereby the Worden was 
so damaged that she sunk, and the wheat which was on board of 
her became a total loss, through the carelessness of those in charge 
of the two boats, and that on the 17th of May, 1883, the libelants, 
by a policy of insurance, insured Armour, Plankinton & Co. on the 
said cargo of wheat against the usual marine risks and perils of 
the voyage from Buffalo to New York, and, under the policy, on 
the occurrence of the said loss, accepted from the insured an 
abandonment of the cargo as for a total loss, and paid to them $9,- 
211.75, and thereby became subrogated to all the rights of Armour, 
Plankinton & Co., for such loss against the Sydney and the 
Worden. The libel prayed for process against the two boats; for 
a citation to all persons claiming any right, title, or interest in the 
same; for the payment of the claim of the libelants, with interest 
and costs; for the condemnation and sale of the said vessels to pay 
the same; and for such other and further relief in the premises as 
in law and justice the libelants might be entitled to receive. On 
the 14th of August, 1883, one Charles E. Wager put in a claim to 
the two vessels as their owner. On the 15th of August, 1883, the 
district court made .an order, on the consent of the proctors for 
the claimant, that the Sydney be sold by the marshal. The 
marshal sold the Sydney for $2,100, and he paid that sum to the 
clerk of the court, after deducting: his costs and disbursements, 
amounting to $166.84. On the 28th of August, 1883, the proctors 
for the libelants and the claimant agreed that the value of the 
Worden be fixed at $1,000, in lieu of an appraisement, and that a 
bond to the marshal be given in that amount, which was accord- 
ingly done. Onthe 7th of September, 1883, Wager put-in an an- 
swer to the libel, setting up that at the times alleged in it he was 
the owner of the Sydney and the Worden, admitting that the wheat 
on board of the Worden was consigned to Armour, Plankinton & 
Co.; denying that the sinking of the Worden was caused through 
negligence; denying also, that the libelants insured Armour, 
Plankinton & Co.; and averring that any payment made by the li- 
belants for the loss of the wheat was paid for the benefit and to 
the credit of Wager; that he paid the premium for the insurance 
on the wheat to insure him against his liability as a common car- 
rier, and with a distinct agreement with the shippers of the wheat 
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and the libelants that, in case of any loss or damage to the wheat 
while in transitu, the payment of such loss or damage by the in- 
surance companies should accrue to his benefit, and relieve him 
from his liability as a common carrier for such damage and loss; 
and that he paid such premium with the knowledge and consent of 
the libelants, and in accordance with the well-established custom 
existing at Buffalo, whereby common carriers insured themselves 
against losses under their liability as such for damage and loss to 
the cargoes shipped on board of their boats. The case was tried 
before Judge Brown, in the district court, who dismissed the libel, 
with costs, giving an opinion which is reported in 23 Fed. Rep., 88. 
The libelants appéaled to the circuit court, where the case was 
heard by Judge Wallace, who made a decree reversing the de- 
cree of the district court, awarding to the libelunts a re- 
covery against both boats for $6,175.89, and $1,420.30 in- 
terest, and $656.28 costs in both courts, being an aggregate of 
$8,252.47, and decreeing that the two boats be condemned there- 
for. The decree also recited that the Sydney had been sold and 
the proceeds of the sale, to wit, $2,100, had been paid by the 
marshal into the registry of the court, and that the value of the 
Worden was fixed by consent at $1,000, for which the usual stipu- 
lation for value was duly given, and directed that the proceeds of 
the sale of the Sy@ney be paid over to the proctor for the libel- 
ants, and that the stipulators for the value of the Worden cause the 
engagement of their stipulation to be performed. The opinion of 
Judge Wallace is reported in 27 Fed. Rep., 119. He filed the 
proper findings of fact and conclusions of law. Wager, the claim- 
ant, appealed to this court. 

The first question which arises is as to the jurisdiction of this 
court, inasmuch as the proceeds of the sale of the Sydney were 
only $2,100, and the value of the Worden was only $1,000, the ag- 
gregate of these two sums not exceeding $5,000. There was no 
decree against any person in personam for any amount. The only 
decree was that the Sydney and the Worden be condemned for the 
$8,252.47. We are of opinion that this court has no jurisdiction of 
this appeal. In Elgin vs. Marshall (106 U. S., 578), a judg- 
ment had been rendered by a circuit court for $1,660.75 against 
a town, on interest coupons detached from bonds which the 
town had issued. The bonds were for a larger sum than $5,- 
000. It was held by this court that it had no jurisdiction to re- 


examine the judgment, on the ground that the statute limiting the 
VoL. XX.—29 
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appellate jurisdiction of this court to cases where the maiter in 
dispute, exclusive of costs, exceeded the sum or value of $5,000, 
had reference to the matter directly in dispute in the particular 
cause in which the judgment sought to be reviewed had been 
rendered, and did not permit the court, for the purpose of deter- 
mining its sum or value, to estimate its collateral effect in a sub- 
sequent suit between the same or other parties. It was further 
said that the court could not add to the value of the matter deter- 
mined any estimate in money by reason of the probative force of 
the judgment itself in some subsequent proceeding. The princi- 
ple involved in Elgin vs. Marshall was, on the authority of that 
case, applied by this court in an admiralty cause. The Jessie Will- 
iamson, Jr. (108 U. S., 305), the facts in which were sub- 
stantially like those in the present case. In the case of the 
Jessie Williamson, Jr., the counsel for the appellant invoked 
the authority of the Enterprise (2 Curt., 317), as taking the case 
out of the rule laid down in Elgin vs. Marshall. In the Jessie 
Williamson, Jr., the libelant in a suit in rem, in admiralty, against 
a vessel, claimed in his libel to recover $27,000 for damages grow- 
ing out of acollision. A stipulation in the sum of $2,100, as the 
appraised value of the vessel, was given in the district court. The 
libel having been, on appeal, dismissed by the circuit court, the 
libelant appealed to this court, which held that the matter in dis- 
pute did not exceed the sum or value of $5,000, exclusive of costs, 
and that it had no jurisdiction of the appeal. In the Jesse Will- 
iamson, Jr., it was said by this court that, although the libelant 
might recover $27,000 against the vessel, it was plain that he could 
not recover on the stipulation for value, which represented her, 
more than $2,100, and could not recover against the sureties in the 
stipulation more than that amount; and that, the suit being one 
in rem only, the value of the vessel, represented by the stipula- 
tion, was all that was in dispute, because that was all that the li- 
belant could obtain or the stipulators lose in the suit. It was 
further shown in the opinion in the Jesse Williamson, Jr., that the 
facts in that case differed from the facts in the case of the Enter- 
prise; so that whatever was said by this court in apparent recog- 
nition of the propriety of the decision inthe case of the Enterprise 
must be regarded as obiter dictum, and the views set forth in the 
opinion in the last-mentioned case, so far as they conflict with the 
actual rulings of this court in the cases of Elgin vs. Marshall and 
the Jesse Williamson, Jr., must be regarded as not having had the 
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affirmative approval of this court. The principle of the case of 
Elgin vs. Marshall, that the sum or value really in dispute be- 
tween the parties in the case before this court, as shown by the 
whole record, is the test of its appellate jurisdiction, without regard 
to the collateral effect of the judgment in another suit between the 
same or other parties, has since been repeatedly affirmed by this 
court, and that case cited and approved: Opelika City vs. Daniel, 
109 U. S., 108; Bruce vs. Railroad Co., 117 U. S., 514; Gibson vs. 
Shufeldt, 122 U. S., 27; Railroad Co. vs. Smith, 135 U. S., 195. 
The case of the Jesse Williamson, Jr., has been cited with ap- 
proval by this court in Bowman vs. Railroad Co., 115 U.S., 611; 
and Gibson vs. Shufeldt, 122 U.S., 27. It is very clear that, if the 
libel in the present case had been dismissed by the circuit court, the 
libelants could not have appealed. The right of appeal-must be 
_reciprocal, and the statute does not give to one party an advantage 
over the other party, under the same circumstances: Hilton vs. 
Dickinson, 108 U.S., 165; The Jessie Williamson, Jr., 108 U.S., 
305, 311. The appeal is dismissed for want of jurisdiction. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


LYON 


Us 


SUPREME ASSEMBLY ROYAL SOCIETY 
OF GOOD FELLOWS.* 


The promise to pay a benevolent certificate was conditioned on the member 
being in good standing. Through failure to pay dues, the member accord- 
ing to the constitution was not in good standing. 

Held, that where a subordinate society continued to assess, and through its 
officers receive, subsequent dues beyond the scope of their authority, 
such acts were not a waiver of the forfeiture as prescribed by the 
constitution. 


Stepnen H. Tyna, for Plaintiff. 
Wm. S. Srearys, J. H. Butter, and Wm. H. Srearns, for Defendant. 


* Decision rendered, January 9, 1891. 
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Hoimrs, J. 

This is an action by the beneficiary named in a certificate of mem- 
bership issued to her husband, Oliver P. Lyon, by a society incor- 
porated by special charter in the state of Rhode Island. The 
objection is waived that, as the contract to pay the plaintiff was 
made with her husband, she should have brought the action as hig 
administratrix. Otherwise it would have been fatal: Rindge vs. 
Society, 146 Mass., 286; Flynn vs. Association (Mass.). The prom- 
ise to pay the plaintiff is conditioned upon the member being in 
good standing at the time of his death, and the defense is that he 
was not in good standing at that time. The reply is that the de- 
fendant has waived that defense. 

It appears that Oliver Lyon had failed to pay certain dues within 
the time allowed by the constitution of the subordinate assembly 
to which he belonged, the form of which was fixed by the corpor- 
ation, and that by force of the constitution he was suspended, and 
not in good standing on November 1, 1888. Article 8, § 2. On 
that day an assessment was levied under the laws of the corpor- 
ation, and he was notified, but did not pay it within thirty days, 
an additional ground of suspension under the laws. Law 5. On 
December 3, 1888, however, he paid the assessment to the proper 
officer, but a few days afterwards, and before the money was for- 
warded to the supreme treasurer, he received notice that he would 
have to be re-examined by the medical examiner in order to be re- 
instated. It is contended that the November assessment and this 
payment did away with all previous forfeitures. On January 1, 
1889, another assessment was levied. On the 18th Oliver Lyon 
died. On January 17th, the day before her husband’s death, a 
messenger of the plaintiff paid the amount of the before mentioned 
dues and the January assessment to the financial secretary, the 
officer of the subordinate assembly to which her husband belonged, 
but it does not appear that the secretary knew that the payment 
was made by the plaintiff, and not by Oliver, or that the money ever 
reached the supreme treasurer, if either fact be material. The 
January assessment and these payments are relied on as establish- 
ing a waiver, and the payments also as establishing an estoppel in 
favor of the plaintiff. 

The trouble with the plaintiff's case is that none of the acts 
relied on were acts of the corporation, but were done by officers 
who had no authority to waive the express provisions of its laws. 
In Rice vs. Society (146 Mass., 248), it appeared by the terms of the 





1891.] Lyon vs, Supreme Assembly Royal Society of G.F. 453 


bill of exceptions that the assessments subsequent to the forfeiture 
were levied by the company, and that the amounts were received 
by the company. Even if the statement had been made improvi- 
dently, of which there was no suggestion, this court could not go 
behind it. But in this case the question of the power of the officers 
is open. 

Under the laws of the corporation the only ways in which Oliver 
Lyon could have been re-instated were by a majority vote of the 
assembly within thirty days from his suspension or, after thirty 
days, by obtaining a new medical certificate and a majority vote. 
All re-instatements are required to be made within ninety days 
from the suspension, otherwise the applicant can only be admitted 
asa new member. Law 7. The assessments are prescribed by 
and are subject to the laws. They are to be levied by the su- 
preme secretary, and notified to subordinate assemblies. The 
amounts received are to be forwarded to the supreme treasurer. 
Presumably the supreme secretary does not name the members of 
subordinate assemblies to be assessed, but leaves that for them to 
ascertain, which, of course, they can do only as the laws of the cor- 
poration permit. Bat, if the supreme secretary himself had ordered 
Oliver Lyon to be assessed, he would have had no authority to do 
it, and in that way to override the conditions of re-instatement 
set forth in the very laws which give him his powers. For the same 
reason payments to the financial secretary, or to the supreme treas- 
urer, could have no greater effect. It is unnecessary to consider 
whether no extreme case could be put in which the corporation 
could be held to have waived its own laws, notwithstanding the 
difficulties which arise from its peculiar constitution. See Brother- 
hood’s Case, 31 Beav., 365, 373. It is enough to say that itis found 
not to have done so here, and that the evidence warranted no 
other conclusion: Burbank vs. Association, 144 Mass., 437; Mc- 
Coy vs. Insurance Co. (Mass.) 

As the defendant has not assessed Oliver Lyon, or received 
money from him as payment of assessments since his suspension, 
it follows that for this reason, if for no other, it is not bound to 
restore the money paid by him on December 3d as a condition of 
its right to deny his continued good standing. If de facto it has 
the money, no doubt it may be compelled to restore it in a separate 
suit. The same answer may be made to the suggestion that the 
plaintiff's acts gave her a claim by estoppel. She paid with notice 
of the condition attached to the defendant’s promise, if that be 
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material. Moreover, she was a stranger to the contract, a d can 
stand no better than if she had brought the action as administra- 
trix, as she should have done. The most that she could clatm is 
that, being a certain cestui que trust of her husband (subject to his 
unlimited power of revocation), she was so far identified with him 
that payments by ber would have the same effect as payments by 
him. They could have no greater. 
Judgment for the defendant. 


SUPREME COURT OF MINNESOTA. 


BROMBERG er At. 
vs. 


MINNESOTA FIRE ASS’N or Miyneapo.is.* 


1. By comparison of the allegation of the complaint in an action on a fire in- 
surance policy, as to the date of the loss and the date of furnishing proof 
of loss, with the provision of the policy as to the time within which such 
proof should have been furnished, it appeared that it was furnished one 
day too late. Held, that the objection to the admission of any evidence 
in the case on the ground that the complaint failed to state a cause of 
action, the evidence being plenary that proof of loss was seasonably fur- 
nished, was not sufficiently specific to call the attention of the court to 
the defect. 

2. Where the insurer, in response to notice of loss, sent to the insured a blank, 
apparently designed to be used in making proof of loss, and the insured 
so used it, filling it up with all particulars of the loss of which the blank 
admitted, and sent it to the iasurer, who returned it without objecting 
to its sufficiency, the insurer will be held to have waived the objection 
that it was not itemized with the detail required by the policy. 

3 One of the defenses being that the policy had been avoided by the putting 
of a mortgage on the property covered by the policy by one of the as- 
sured, but there being no allegation in the answer that the property 
insured was not correctly described in the policy, parol testimony was 
not admissible to show that property not described was intended to be 
included, but was omitted from the policy by mistake, and, further, that 
its owner, one of the assured, had mortgaged the property thus omitted. 


P. C. Scumint, for Appellant. 
H. Sreenrrson, for Respundents. 





* Decision rendered, February 9, 1891 
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Cotuixs, J. 

This action was brought to recover upon a fire insurance policy 
issued to Bromberg and Nelson by defendant under its former cor- 
porative name. To the complaint there was attached a copy of the 
policy in which appeared the usual provision requiring the assured, 
in case of loss, to give immediate notice thereof to the association, 
and to make proof in a certain way within 30 days after the loss. 
The fire was averred to have occurred on April 30th. To the alle- 
gation that plaintiffs had performed all of the conditions of the 
policy on their part, and had furnished due notice ana proof of the 
loss on the 31st day of May, the defendant answered by denying 
due performance of the conditions, but admitting that the plaintiffs 
did, some time in the month of May, give to defendant notice of a 
fire, and did serve on it pretended proof of their loss by fire, of the 
property described in the complaint, claimed and pretended to be 
covered by the policy. On the trial it appeared that, immediately 
after the fire, defendant was informed of it by letter, and there came 
by mail at once a blank form which plaintiffs filled out, and after 
making oath to its correctness, re-mailed to the defendant’s office 
at Minneapolis. In response to a written demand that defendant 
produce plaintiffs’ application for insurance, “proof of loss, and 
notice of loss,” this document and the application were handed 
over and offered in evidence as part of plaintiffs’ case. The defend- 
ant objected to the so-called “ proof of loss,” on the ground that it 
was incompetent, irrelevant, and immaterial, as well as inadmissible 
under the pleadings. No further attempts was made by plaintiffs 
to show a compliance with that clause in the policy requiring proof 
of loss to be made within thirty days, and when plaintiffs rested- 
defendant moved that the court direct a verdict in its favor, par- 
ticularly because no proof of loss had been made as required, which 
motion was denied. The plaintiffs relied upon this paper as proof of 
loss, while defendant contends that it was merely notice of loss 
The paper was gotten up by the defendant, and in this case for- 
warded by it to plaintiffs in reply to a notice that a portion of the 
insured property had been destroyed by fire. Printed interroga- 
tories were found therein, designed to be and which were answered 
by the assured in the blank spaces left for the purpose. These 
answers were as to the date and number of the policy, the amount 
of the insurance in the aggregate, the amount on each of the articles 
said to have been destroyed, with the loss on each, total cash value, 
ownership of the property, supposed origin of the fire, and other 
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matters in reference to the loss, required by the terms of the policy, 
Little skill was needed to fill out the blank, and in it would then 
be found everything demanded by the terms of the policy, except, 
perhaps, in some matters of detail. It is evident from the blank 
itself, and the manner in which it was completed by plaintiffs, that 
all of the information required by defendant was fully furnished 
under oath. Although printed upon the back of this paper were the 
words “ Notice of loss,” we have no doubt that it was sent for the 
express purpose of having it filled out and used as proof of loss, that 
nothing further in that direction was expected, and that it was re- 
garded as such proof when the adjuster for defendant company 
went upon plaintiffs’ premises, soon afterwards, for the avowed pur- 
pose of adjusting the loss. In fact, upon the trial, defendant’s 
counsel continually called the paper “proof of loss,” until after 
plaintiffs rested their case, and he was allowed to amend his answer 
by inserting the word “notice” in the admission before referred to, 
in place of the words “pretended proof.” The defendant cannot 
change the force and effect of this instrument by naming or indors- 
ing it “notice of loss.” Its character and sufficiency as proof must 
be determined from what is found therein,—its contents. From 
these it is obvious that it was proof of the destruction of the prop- 
erty, and not merely notice of its destruction, as defendant insists. 
The blank used by plaintiffs in making this proof was furnished by 
defendant company, and if not, when filled out, as complete as de- 
manded by the policy, the responsibility for the omission and fail- 
ure must be attributed to the company, not to the parties who were 
led into adopting and using the form. The counsel further says 
that a preliminary objection to the reception of any testimony un- 
der the complaint, on the ground that it failed to state a cause of 
action, should have been sustained, and hence the order denying .a 
new trial must be reversed. As has been said, the complaint stated 
that the fire occurred April 30th; that the policy contained a clause 
requiring proof of loss to be made within thirty days thereafter; 
and, further, that such proof was furnished May 31st. This was 
more than thirty days after the fire. It is plain from the record 
before us that at no time during the trial was the attention of the 
court, or of the plaintiffs’ counsel, called to the fact that in this re- 
spect the complaint was defective, asserting as it did that the proof 
was furnished one day too late. During the trial the controversy 
over the proof of loss was in regard to its sufficiency as found in the 
paper referred to, not as to what was asserted in the complaint 
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concerning the date on which the plaintiffs furnished it. Nor was 
there any dispute in respect to what the testimony indicated on this 
point. The proof was sworn to as appeared on its face, on May 
10th, the plaintiffs testified that it was mailed immediately (in the 
northern part of the state), while from an indorsement made on the 
paper itself by defendant company it appears to have been received 
by it at Minneapolis on May 13th. The testimony clearly justified 
the conclusion of the jury manifested by a special finding—drawn 
by defendant and submitted at its request—that plaintiffs duly 
complied, on their part, with all of the conditions of the policy. In 
the allegation in the complaint respecting this date of May 31st, it 
was averred that plaintiffs had duly and faithfully performed all of 
the conditions of the policy on their part. While this allegation 
taken as a whole was ambiguous, and probably inadequate, it could 
have been amended easily, according to the fact had attention been 
called to the point, and the allegation thus made clear and suffi- 
cient. We cannot regard such a technical objection with favor, made 
as itis, on appeal, for the first time in the case. See Smith vs. 
Dennett, 15 Minn., 81 (Gil. 59); Drake vs. Barton, 18 Minn., 462 
(Gil. 414.) 

The defendant further contends that certain testimony which 
tended to show that these plaintiffs were in partnership, and as 
partners owned the property destroyed, should have been excluded. 
The application for insurance on which defendant issued its policy 
was made out by defendant’s solicitors on plaintiffs’ premises after 
full information concerning plaintifis’ title and business methods. 
They were farming in partnership upon land held under tke home- 
stead laws of the United States, and also upon land owned by a 
railway company. There was no misrepresentation or misunder- 
standing on this point. According to the application and the 
policy the insured property wassituated on sections 7, 19, and 20 in 
a certain township and range, an exceedingly general description. 
Two houses, one barn, a granary, horses, mules, harnesses, cattle, 
grain, wagons, household furniture, farming implements, utensils, 
and machinery were covered by the policy. The loss alleged was 
of the barn, horses, mules, harnesses, wagons, farming implements, 
utensils, and machinery. The answer averred that all of the prop- 
erty said to have been burned, except the mules, were owned by 
Nelson, and that Bromberg had no interest in the same. It was 
quite material that these plaintiffs jointly owned the property, and’ 
there was no error in permitting them to show the exact relation- 
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ship existing between them. If they were partners in farming 
operations and the property involved was partnership property, 
proof thereof established joint ownership, and a right to recover in 
that capacity. At the time the application was made and the policy 
issued, Bromberg resided with Nelson in a house upon the land de- 
scribed in both of these instruments. He then had a homestead 
entry upon a tract of land in section 34, upon which a house had 
been built. Although this section was not mentioned in either ap- 
plication or policy, it was claimed by deferdant, on the trial, that 
one of the insured houses was that of Bromberg’s on section 34, 
and, further, that as he had perfected his title to the homestead 
after the policy was issued, and then mortgaged the land without 
obtaining defendant’s consent and contrary to the terms of the 
policy, in regard to incumbrances, plaintiffs could not recover atall. 
There was no allegation in the answer under which proof could 
have been received as to an erroneous description of the real prop- 
erty upon which the houses or either of them were situated, and 
there was nothing in the testimony from which the jury could have 
found that the house upon section 34 was one of the houses men- 
tioned in the policy. The most that could be extracted from tie 
evidence on this point was that, in fact, there was but one house 
upon the land described, and also that Bromberg actually had a 
house upon his homestead which had been erected by both of these 
plaintiffs. Even if admissible under the pleadings the proof fell 
short of what is claimed for it by defendant. There was an allega- 
tion in the answer, as amended on trial, that Bromberg had, after 
the issuance of the policy, and without the defendant's consent, 
mortgaged a part of the land mentioned and described therein, and 
on which the insured buildings were situated, to one Kelso. But 
this allegation could not be proven by testimony, offered by defend- 
ant and excluded by the court, that Bromberg had mortgaged a 
tract of land in section 34, to one Tucker. It follows that the court 
did not err in its ruling. We have examined all of the numerous 
assignments of error made by appellant, and find none, except 
those above referred to, which need special mention. Order 
affirmed. Vanderburgh, J., absent, took no part in this case. 
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GRAND LODGE ANCIENT ORDER OF 
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. If the facts alleged in both of two defenses may be true, the defenses are 
not inconsistent. 


2. A decree of distribution made in administrative proceedings is not evi- 
dence, as against strangers, that the persons to whom the estate is assigned 
are heirs of the deceased. 

3.. Relationship to a family of a particular person,may be proved by one ac- 
quainted with it, and who knows that the person was recognized by it 
as a relative. 

. The constitution of defendant construed, and held not to require that an 
assessment by a subordinate lodge upon the death ofa member be entered 
in the minutes. Such assessment may be proved by parol. 


5, Testimony by the proper officer that he recollects sending notices to mem- 
bers of a particular assessment, as was his duty and custom to do, and 
that he believes he sent notice to all on this particular occasion, is evi- 
dence of sending notice to a particular member, althongh the officer 
cannot swear, positively and specifically, as to such member. 

3. Scheufler vs. This Defendant (Minn.), 47 N. W. Rep., 799, followed, to the 
effect that under defendant’s constitution a member cannot be suspended 
for non-payment of dues, except upon notice and an opportunity to be 
heard in opposition. 


Merrick & Merrick, for Appellants. 

W. H. Avams and E. Sournworts (Joseph A. Eckstein, of counsel), 
Sor Respondent. . 

Cotuins, J. 

Plaintiffs, as the heirs of Alfred Backdahl, deceased, brought 
this action to recover the amount of $2,000 upon a beneficiary cer- 
tificate issued by defendant to him. The answer denied that 
plainliffs were the heirs, and alleged two defenses,—the first, that 
Backdahl had been suspended for non-payment of an assessment; 
second, that he had been suspended for non-payment of dues. 
When the trial commenced, plaintiffs moved that defendant be 


* Decision rendered, April 8, 1891. 
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required to elect between these two defenses relating to non-pay- 
ment, on the ground that they were inconsistent. ‘I'he test of con- 
sistency in two defenses is, can the facts pleaded in both be true? 
If so, then, although either being proved, proof of the other may 
be unnecessary, they are not inconsistent. As the two suspensions 
alleged in the answer were at different times, for different causes, 
effected in different ways, and having different consequences, the 
last in point of time being more comprehensive than the other, 
and as, notwithstanding the earlier, the defendant might have 
made the later suspension, they were not inconsistent. The ver- 
dict was for defendant. Each party claims, in effect, to have been 
entitled to a direction from the court for a verdict. As itis neces- 
sary to reverse the order denying a new trial, we will not consider 
in detail the twenty-four assignments of error, many of them 
unfounded, but will refer only to some general questions, which, 
in all probability, will arise on a second trial. 

1. To prove that plaintiffs were sole heirs of Backdahl, they 
offered in evidence the decree of the probate court distributing his 
estate. This was properly excluded, for while binding as to the 
matters adjudicated, upon the parties to the administration pro- 
ceedings, it was no evidence of the facts on which it was based 
against a stranger to such proceedings, as was this defendant. To 
prove they were such heirs, plaintiffs further offered, and the court 
admitted, the testimony of a witness whose only knowledge in 
reference to the subject had been derived from his acquaintance 
with the family and with Backdahl, the witness and the latter re- 
siding in this country, the plaintiffs in Sweden. Although that 
sort of evilence is in the nature of hearsay, is based on hearsay, it 
is admissible from necessity, because many times in no other way 
could relationship be shown but by proof that relationship in and 
to a particular family was recognized by the members of the fam- 
ily: 1 Greenl. Ev., § 106. When such testimony is introduced, it 
is for the jury to determine, from the extent of the witness’ ac- 
quaintanceship with the family and his opportunities for knowing 
that its members recognized the particular person as a member, 
what weight to give it. In this instance, at least, the testimony of 
the witness made a prima facie case for the plaintiffs on the question 
of kinship. 

2. There was a contest on the evidence as to the making and 
notice to Backdahl of the assessment for non-payment of which the 
suspension set out as a first defense was alleged. It appears from 
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the constitution of defendant that, when a member entitled to 
participate in the beneficiary tund dies, the stbordinate lodge to 
which he belonged is to notify, by a prescribed form of death no- 
tice, the grand recerder of defendant lodge, who, on the first day 
of the following month, is to notify each subordinate lodge. It is 
then the duty of the latter to forward to the grand recorder the 
beneficiary fund on hand in such lodge (the sum being one dollar 
for each certificate, and such sums as may have been received for 
certificates renewed), and then to make an assessment of one dol- 
lar upon each member holding a certificate. An officer of the sub- 
ordinate lodge, called a “financier,” is to send written or printed 
notice of the assessment to each member assessed, and, upon the 
failure of any member within the specified time to pay his assess- 
ment, he forfeits all rights under his certificate. The financier is 
required to keep a bock wherein all assessments for the beneficiary 
fund shall be entered against each member holding a valid certifi- 
cate. He is also required to furnish the recorder of the loage the 
names of members in arrears upon assessments, and the recorder 
is to place these names on the minutes of the lodge, and to mark 
the certificates of such members as suspended on the certificate 
registry book. So far as the return in this case shows, no form or 
mode of making an assessmentis prescribed, and no record thereof 
required to be made, except by the financier in the book kept by 
him. ‘To fix a member’s duty to pay an assessment, these are the 
essential things: A death by reason of which an assessment may 
be made; notice of the death to the grand recorder; the notice 
before mentioned to the subordinate lodge; an assessment in fact; 
and notice thereof by the financier to the member. As the duty to 
make the assessment is imperative, and no form or mode of making 
it is prescribed, and no record of it is required to be kept, except 
in the financier’s book, it is not necessary that such assessment be 
formally made by the lodge, or that it be entered in the lodge min- 
utes, though that would doubtless be the better way of preserving 
evidence of the fact. Hence such assessment may be proven by 
parol, and the evidence of it produced upon this trial was sufficient 
to go to the jury. 

3. And so was the testimony as to the sending of notice to Back- 
dahl. The financier, whose duty it is to forward notices, could 
not and would not testify, positively and specifically, that he mailed 
a notice to Backdahl, but he swore to sending notices of this par- 
ticular assessment toall of the members of the lodge, as he supposed, 
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and as he evidently intended to do, including notice to Backdahl, 
“if he was not overlooked.” From this the jury might find that 
notice was sent to Backdahl:. Skilbeck vs. Garbeck, 7 Q. B., 846; 
Ward vs. Londesborough, 12 C. B., 252; 1 Greenl. Ev., § 40; 2 
Whart. Ev. § 1330. 

4. But there was not sufficient evidence to go to the jury as to 
the suspension for non-payment of dues, alleged in the second de- 
fense, and the court erred in refusing an instruction requested 
by the plaintiffs that the second defense had not been made out: 
In Scheufler vs. This Defendant (Minn., 47 N. W. Rep., 799), we 
had for consideration those provisions of defendant’s constitution 
which provide for suspension for non-payment of assessments and 
suspension for non-payment of dues. It was held that the for- 
mer operate ipso facto upon default of the member, and without 
any action on the part of the lodge, or of any officer thereof, while 
the latter require the action and determination of the lodge or an 
officer thereof. In other words, that a failure to pay an assess- 
ment of itself, and without further ceremony, suspends the member, 
while a failure to pay dues gave cause for suspension only, and, as 
suspension for non-payment of dues is in the nature of a forfeit- 
ure, the lodge cannot, under its constitution, declare it without 
notice to the member, giving him an opportunity to be heard in 
opposition. There was no testimony tending to show such notice 
or opportunity. 

5. It was claimed upon the trial of the case, as well as upon the 
argument of this appeal, that Backdahl had voluntarily withdrawn, 
had discontinued his connection with the subordinate lodge. The 
evidence produced in support of this claim was abundant, but 
such a defense was not alleged in the answer, and there is nothing 
in the settled case indicating that plaintiffs consented to try such 
defense, although not pleaded. However, all of the testimony 
which was received bearing upon the question was admissible and 
pertinent upon the defense of suspension for non-payment of the 
assessment, alleged in the first defense. Order reversed. 

Vanderburgh, J., absent on account of sickness, took no part. 
Mitchell, J., not being present when this decision was made and 
filed, did not participate. 





Tubbs vs. Dwelling-House Ins. Co. 


SUPREME COURT OF MICHIGAN. 


TUBBS 
Us, 
DWELLING-HOUSE INS. CO.* 


The agent filled up the application and incorrectly named the amount of in 
cumbrance, which had been correctly stated to him by applicant. Ap- 
plication was then signed by applicant without reading. The applica- 
tion was not attached to the policy, but was filed in the company’s oftice. 
Held, That the carelessness or mistake of the agent was not chargeable 
to the applicant, and the company could not plead the acts of its own 
representative to defeat the policy. So in regard to a clause in the ap- 
plication which the applicant did not read, limiting the powers of the 
agent. The applicant had no notice of the misrepresentation. 

Where the policy does not provide that failure to furnish proofs shall work 
a forfeiture, and where there is no limit as to the time in which suit must 
be brought, the delay in furnishing proofs beyond the thirty-day require- 
ment only postpones the right of action, it does not void the policy. 

Agent instructed claimant to make a list of articles burned, and she included 
clothing of her husband and of an adopted son. If no fraud was in- 
tended, the policy is not invalidated. 

It is competent for the jury to take to the ‘Sinai papers which contain 
exhibits fully proven and concerning which there is no dispute. It was 
not error to permit the jury to take the list of articles claimed for, the 
policy and the application. 

Wearing apparel of an adopted son to the amount of $25, was scheduled 
among the articles claimed for. As the loss without this amount ex- 
ceeded the insurance, it was held that the company was not prejudiced. 

Insurance on dairy and contents was $50. Only $1.37 of loss was proved on 
this item, but the jury in the trial court gave verdict for the full amount. 
Held, that the case need not be reversed for that reason, but that the 
company is entitled to a correction which shall reduce the sum to the 
actual loss proved. 

* s 


Hancuert, Srark & Hancuert, for Appellant. 
D. B. Ricuarpson (C. F. Collier, of counsel), for Appellee. 


McGratu, J. 
This is an action upon a three-year policy of insurance, issued 
by defendant May 14, 1887,—$100 on plaintiff's frame dwelling- 
house: $700 on household furniture, beds, and bedding, wearing 
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apparel, provisions and stores, piano, organ, and sewing-machine, 
in said dwelling; $60 on frame ice and milk house; and $50 on 
dairy furniture, provisions, and stores,—situate on a farm owned 
by plaintiff. The application sets forth that applieant’s interest in 
he property was under contract with one Lacey, who held the 
title, and that the property was incumbered with the sum of $2,000 
due said Lacey. The application contained the following printed 
provision :— 

Thereby agree that * * * . the foregoing shall be deemed and taken to 
be promissory warranties, running during the entire life of said policy. 
* * * The company shall not be bound by any act done or statement made 
by or to any agent or other person which is not contained in this, my 
application. 

The policy refers to the application on file in the office of the 
company, and provides that the loss is “to be paid sixty days after 
the notice and due and satisfactory proof of the same shall have 
been made by the assured, and received at the company’s home 
office at Boston, Mass., in accordance with the terms and condi- 
tions of this policy hereinafter named.” ‘The policy contains the 
following provision :— 

By the acceptance of this policy the assured covenants that the application 
herefor shall be and form a part hereof, and a warranty by the assured, and 
the company shall not be bound by any act or statement made to or by any 
agent, unless inserted in this contract. * * * Any fraud or attempt to 
defraud or deceive on the part of the assured, and any misrepresentation in 
the proofs or examination as to loss or damage, shall forfeit all claims under 
this policy. * * * All persons having a claim under this policy shall 
forthwith give written notice of the loss or damage, and within thirty days 
furnish proofs thereof, signed and verified by the claimants; 
and then follows a statement as to what the proofs shall contain. 
Fire occurred March 29, 1889, and the company refused to pay the 
loss, because: (1) The representation made in the application as 
to the incumbrance upon the property was untrue, in that the 
amount thereof was $3,000, instead of $2,000, as stated in the ap- 
plication; (2) the proofs of loss were not furnished until May 25ib, 
more than thirty days after the loss occurred; and (3) that the 
proofs of the loss embraced property that did not belong to the 
assured, and therefore all claims under the policy were forfeited. 

It appeared upon the trial that one Taylor, an agent of the de- 
fendant, solicited the insurance, and filled out the application; 
that plaintiff did not read the application, but signed it when pre 
sented by Taylor; that Taylor asked her how the land was owned, 
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and she told him that she had bought it on land contract from 
one Lacey; that the purchase price was $3,500, and that she had 
paid $500 down, and kept the interest up. No testimony was 
offered by the defendant, and plaintiff's testimony is uncontra- 
dicted. To the proofs of loss was attached plaintiff’s affidavit, 
which contained the following clause :— 

That the annexed and foregoing schedule of articles is a true list of the ar- 
ticl’s insured under said policy which are burned and totally destroyed by 
said fire; that ‘the same are a total loss to deponent; that said property in- 
sured under said policy, and burned by said fire, as aforesaid, was free and 
clear from incumbrance, lien, or levy; and that claimant’s title thereto is 
absolute ownership thereof ; 
and also the following :— 

That the farm and dwelling-houses and ice-house were purchased by as- 
sured upon contract, which said contract is held and owned by William 


Lacey, of Holly, Mich., and upon which there remains due and unpaid three 
thousand dollars. 


The proof of loss contained an itemized list of articles lost by 
the fire, with the present value of each article. It included some 
of her husband’s wearing apparel, and some of the apparel of an 
adopted son. Plaintiff testified that she was told by Taylor to 


include in the list all articles burned in the house, and that she 
supposed that her husband’s wearing apparel was covered by the 
policy. 

1. Upon the first question raised by the defendant, the court in- 
structed the jury as follows: “One fact for you to determine 
there is whether the plaintiff, Mrs. Tubbs, correctly informed the 
agent as to the actual amount of incumbrance, or the amount still 
due, upon the premises. You will determine that fact. If you 
find that she did correctly state it, you will determine the fact 
whether the agent understood it,—whether he inserted the amount 
in the policy understandingly or not. You will also determine 
whether it was inserted by mistake. ThenI say to you, asa mat- 
ter of law, that if she correctly informed him as to the amount, and 
the statement in the application, that the incumbrance was $2,000, 
was inserted by the agent knowing the true amount, or through 
mistake, and the application was presented to her to sign, and she 
was requested to sign it, and didn’t read it through, understanding 
by the acts and conduct of the agent that the application correctly 
stated the answer which she had made, and she so signed it, and 
with that impression, derived from the acts and conduct of the 


agent, then the claim of fraud could not be maintained here, and 
Vor. XX.—30. 
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the policy would not be void on that account. But if she did un- 
derstand the amount that was stated in the application herself, 
and the agent had misunderstood the statement, didn’t understand 
it, or made a mistake in regard to it, as I say, if she understood 
the amount which was inserted in the application, the agent not 
having got the answer correctly, through deafness, or any other 
reason, and she knew the amount stated in the application to be 
wrong, and signed the application so knowing, then that would 
avoid the policy. Now, there is a question of fact for you to de- 
termine as to how that amount came in the application, and what 
the parties knew and understood about it. I will say, further, if 
she had an opportunity to read that application, and neglected to 
do so of her own motion, of her own will, not misled by the acts or 
conduct of the agent, or lulled into silence as to what is contained 
by his acts and conduct, in preparing the application and all the 
circumstances surrounding the preparing of it; that it was a mere 
act of carelessuess or neglect on her own part, then, under those 
circumstances, the policy would be void, and she could not re- 
cover in this case.” This question has been frequently before this 
court, and there was no error in the instruction given: See Crouse 
vs. Insurance Co. (Mich.) See, also, Insurance Co. vs. Brodie 
(Ark.), and cases cited. The only distinction between the cases 
cited and this is that the application here contains a restriction 
upon the agent’s power, which is as follows: “The company shall 
not be bound by any act done or statement made by or to any 
agent or other person which is not contained in this, my appli- 
cation.” But the act done by the agent was a misrepresentation 
made by the agent in the application itself at the inception 
of the contract, and the application was not attached to the 
policy, but was retained by the company. It had never been read 
by the plaintiff; she therefor had no notice of the misrepresenta- 
tion, or of the restriction upon the agent’s powers. The rule laid 


down in the cases cited, and supported by the clear weight of 


authority, is that the knowledge of the agent is the knowledge of the 
company, and that notice to the agent is notice tu the company. 
Not only was the agent correctly informed as to the amount of the 
incumbrance, but he knew that the plaintiff had not read the ap- 
plication, and consequently that plaintiff did not know of the 


limitation upon the agent’s powers. The signing of the application 
by plaintiff is no more conclusive upon plaintiff as to the printed 
clause limiting the powers of the agent than it is as to the misrep- 
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resentation with reference to the incumbrance. It would be mani- 
festly absurd to say that a misrepresentation of a material fact in 
the application does not invalidate a policy of insurance, where the 
application is not read to or by the applicant, and the misrepre- 
sentation was inserted by an agent of the company without the 
knowledge of the applicant, and contrary to her instructions, al- 
though she signed it, yet that by reason of a printed clause in the 
a plication, inserted by the company without the knowledge of 
the applicant, to which her attention was not called, the misrepre- 
sentition would invalidate the policy, because the application was 
signed by the insured. As is well said in Insurance Co. vs. Wil- 
kinson (13 Wall., 222): ‘The powers of the agent are prima facie 
co-extensive with the business intrusted to his care, and will not be 
narrowed by limitations not communicated to the person with 
whom he deals.” Again, plaintiff did not seek to avoid any re- 
quirement of the contract by reason of any assurance or license 
given her by the agent, nor does she seek to excuse the non-perfor- 
mance of any condition by setting up any matter communicated to 
her by the agent. She insisted that she gave to the agent the cor- 
rect amount of the incumbrance, and that he (not she) misstated 
the amount, and the company sets up the act of its own agent to 
defeat the policy. The question here is not one of the authority 
or power of the agent, but it is one of his care or good faith in do- 
ing an act which the company does not prohibit, and which he 
usually performs. It may be urged that the policy contained a 
like restrictive clause, and that plaintiff is properly chargeable with 
a knowledge of what is in the policy. This may be true, but the 
application was not attached to the policy, but was filed away in 
the office of the company, and was not produced until after the 
loss; hence plaintiff had no knowledge of the act of the agent com- 
plained of until that time. As indicating her entire good faith, in 
her proofs of loss she sets forth that there still remains unpaid 
upon this incumbrance the sum of $3,000. 

2. The second objection is that proofs of loss were not made 
within the thirty days provided by the policy. There is no limita- 
tion in the policy here as to the time within which suit must be 
brought, nor does it contain any provision that the failure to fur- 
nish proofs of loss within the thirty days shall work a forfeiture. 
The policy simply provides that “until such proofs, plans, specifi- 
cations, and certificates shall be furnished, and such examination 
had, * * * the claim shall not be due or payable.” The failure 





468 Report of Decisions. [May, 


to make the proofs within the thirty days did not operate as a 
forfeiture, but only postponed the right of action till they were 
supplied: Insurance Co. vs. Downs (Ky.) 

3. The third objectionis that plaintiff, in her proofs of loss, made 
claim for the loss of property ef which she was not the owner. 
Plaintiff testified that she included some articles in the list that 
were not her property, because Taylor told her to make a list of the 
articles burned; that she had no intention of defrauding the com- 
pany, and supposed they were included in the policy covering 
clothing and wearing apparel. It is well settled that, if no fraud 
was intended by the insured, the policy will not be invalidated on 
that ground: 4 Field. Lawy. Briefs, 311, and cases cited. This 
question of plaintiff's intent was fairly submitted to the jury under 
proper instructions from the court, and they have found that no 
misrepresentations were intentionally made. 

4. One of the errors assigned is the action of the court in per- 
mitting the jury, upon retiring, to take with them the policy, the 
application, and the proofs of loss, against defendant’s objection. 
It will be remembered that no testimony was offered on the part 
of the defendant. The papers taken to the jury-room were exhib- 
its fully proven, and concerning the contents of which there was 
no dispute. To the proofs of loss was attached a list of the articles 
burned, and the value of each article as sworn to. The jury was 
instructed by the court to strike from this list and exclude certain 
articles which belonged to the husband, and, as an aid to them in 
so doing, they had before them the list. It was held in Bethel vs. 
Linn (63 Mich., 464), that, where the articles in controversy were 
so numerous that the jury would not be likely to carry them in 
mind, it was not error to permit a list of the articles to be taken 
to the jury-room. The rule laid down in Miller vs. Cuddy (43 
Mich., 273), namely, that it was not error to permit a computation 
made by plaintiff's attorney, showing the amount claimed to be 
due, to be taken to the jury-room, has been modified by subse- 
quent decisions. It has been held to be reversible error: (1) To 
permit defendant’s requests to charge, which were marked “ Given,” 
to be taken to the jury-room: Harroun vs. Railroad Co., 68 Mich., 
208. (2) In Re Foster’s Will (54 Mich. 24), the court refused to 
allow the will to be taken by the jury, and this court held there 
was no error. (3) In Canning vs. Harlan (50 Mich., 323,), the 
court refused to allow a receipt to be taken by the jury, and this 
court refused to disturb the judgment. (4) In Bulen ys. Granger 
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(63 Mich., 311), the court allowed a due-bill to be taken by the 
jury, and this court affirmed the judgment, saying, however, that 
the general rule is against the practice where objection is made, 
but, inasmuch as the defendant was not prejudiced, they should 
not interfere. (5) Inthe case of Chase vs. Perley (148 Mass., 289), 
the trial court refused to permit certain receipts to go to the 
jury-room, and the supreme court held that it was not error, put- 
ting it upon the ground that the receipts were not put in evidence. 
The true rule seems to be that, where exhibits have been fully 
proven, admitted in evidence, and their authenticity is unques- 
tioned, and there is no testimony to impeach their contents, it 
is within the discretion of the trial court to allow them to be taken 
to the jury-room, although objection is made, and there was no 
error in permitting the papers here to be taken by the jury. 

5. An exception is taken to the charge of the court that the 
plaintiff could recover for the wearing apparc| of the adopted scn, 
who was a member of the family. We cannot see how the defend- 
ant was prejudiced by this instruction. The wearing apparel of 
the boy included in this list was one pair of rubber shoes, one 
woolen shirt, one pair cuff buttons, one pair celluloid cuffs, one 
collar, one suit of boy’s clothes, and one new hat, aggregating in 
value about $25. These articles, if insured at all, were insured un- 
der the $700 clause in the policy, and the loss under this clause 
was somewhere between $1,000 and $1,100. 

It appears by the record that the total amount of the insurance 
was $910, of which $50 was on dairy, furniture, provisions, and 
stores therein, etc. The court instructed the jury that the only 
loss proven under this clause was the sum of $1.37, but the jury 
disregarded this instruction, and brought in a verdict for the full 
amount of the policy. This was error, and it was the duty of the 
court to have corrected it, but it does not appear that either party 
made any application to the trial court to make such correction, 
and, not having done so, we do not feel called upon to reverse the 
case for that reason, but will make the correction here, reducing 
the judgment of the court below to the sum of $887.14, and affirm- 
ing the judgment as to that amount, with costs of this court to 
defendant. The other justices concurred. 
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SUPREME COURT OF PENNSYLVANIA. 


SHARPLAESS ev at. 
Vs. 


HARTFORD FIRE INS. CO.* 


The policy was indorsed with permission to remove the insured goods, con- 
ditioned that it should cover pro rata in both places during removal, and 
an extra premium was paid therefore, but no limit of time was named. 
Permission was given in July, and a fire occurred in the old location in 
November. Defense was that due diligence had not been exercised in 
completing the removal, but there was nothing to show when the re- 
moval began. Held, that the policy attached in both places until the re- 
moval was complete, and that it covered goods purchased since the in- 
dorsement as well as those on hand when the permission was granted. 


Joun G. Jounson, for Appellants. 
Ricuarp C. Date, for Appellee. 
Wits, J. 

The plaintiffs are merchants in the city of Philadelphia, with 
sales-rooms at Eighth and Chestnut Streets. They used a build- 
ing at Eighth and Jayne Streets for storage, and for packing and 
shipping goods to purchasers. The stock carried in the storage- 
house seems to have been about $100,000 in value. The company 
defendant issued a general policy, concurrent with those of other 
insurance companies, on this stock for $10,000. It was dated in 
February, 1889, was for one year, and inthe usual form. During 
the summer of 1889 the plaintiffs desired for some reason to trans- 
fer the stock and business of shipping from the building on Eighth 
and Jayne Streets to another at the corner of Fiitth and Minor 
Streets, and gave notice to the defendant company. Thereupon 
the company caused an indorsement to be made on the policy ac- 
knowledging notice of the fact that the goods were about being 
removed, and agreeing, in consideration of an additional sum of 
$18, that “this policy shall cover pro rata in both places during re- 
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moval, and thereafter in the last-named location only.” No time 
appears to have been fixed for the removal to begin, or within 
which it was to be finished; nor does it appear when the work of 
removal was entered upon. A fire occurred in the Jayne Street 
building in November, 1889. At that time the value of that part 
of the stock that was in the building on Fifth Street was $80,000, 
and the value of that part of it still in the Jayne Street building 
was less than $10,000. This action was brought upon the policy 
to recover pro rata for the loss of goods on Jayne Street. The de- 
fense rests on the construction of the indorsement on the policy. 
The position is taken that it limits the operation of the policy, so 
far as the Jayne Street building is concerned, to the specific arti- 
cles of merchandise that were on the premises when the indorse- 
ment was made, and to a reasonable time for their removal from 
that date. This position was sustained by the learned judge of 
the court below, who further held as matter of law that the defend- 
ant was not liable, because the goods destroyed had not been re- 
moved within a reasonable time. The case depends, therefore, on 
the construction of the indorsement. Before the indorsement was 
made the policy was a general one, covering a stock which was 
used in business, and which was constantly changing in the speci- 
fic articles composing it by the processes of shipment and supply. 
The plaintiffs desired to transfer this part of their business to an- 
other place. The object of the indorsement was to give consent to 
such removal, and permit it to be made without losing the pro- 
tection of the policy. The risk would be increased by the division 
of the stock during removal, and so an additional premium was 
charged and paid. When this consent was obtained and indorsed 
on the policy, it did not make it necessary for the plaintiffs to re- 
move. They might avail themselves of the privilege they had 
purchased, or they might refrain from doing so. If they did not 
move, they lost the money they paid to secure the privilege, but 
they lost nothing more. Their policy was unaffected by the in- 
dorsement unless they acted under it. If they acted under it, and 
entered upon the work of removal, they were not bound to suspend 
their business while that work was in progress, and devote all 
their energies to the transfer of the goods. They had the right to 
continue to buy and ship, pending removal, as well as before and 
after, just as they were in the habit of doing; and the policy cov- 
ered, concurrently with others, the stock actually used in the or- 
dinary way, without regard to the specific articles of which it Was 
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composed. While the removal was in progress, the protection of 
the policy was on each part of the stock, according to its pro rata 
value. When the whole stock was transferred, the whole effect of 
the policy was transferred to the actual site of the stock. We 
think, therefore, that the indorsement did not limit the policy to 
the articles that were in the Jayne Street building at that date. 
It may be that it was the duty of the insured, whenever they be- 
gan to remove, to proceed with reasonable diligence until the 
work was done; but there is nothing to show when removal began 
in this case, or that there was any delay in its prosecution. When 
all the facts necessary to a judgment upon the question are before 
the court, we do not deny that reasonable time may be a question 
of law; but all the facts we find here are that the indorsement was 
made in July, and the fire took place in November. When the 
actual work of removal began does not appear. The reasonable 
time for completing it must, of course, be estimated from the 
time of beginning, and that, so far as the bill of exceptions advises 
us, may have been but a few days before the loss occurred. There 
were no facts before the court (at least there are nene before us) 
upon which the court could determine this question as one of 
law: Association vs. Smith (126 Pa. St., 317), is cited as sustain- 
ing the ruling of the court below, but we cannot see that it does 
so. In that case the policy required “immediate notice” of an 
injury to be given. It was not given for several weeks, and this 
failure was relied on asa defense. We held, affirming the court 
below, that whether the notice was a reasonable compliance with 
the provision of the policy was for the jury, and not for the court. 
The julg.nent is reversed, and judgment is now entered in favor 
of the plaintiffs on the verdict. 
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SUPREME COUR? OF LOWA. 


SICKLES er at. 


US. 


BRABBITTS ev az.* 


Property was received by a bailee under agreement to hold in store, pay 
freight, and keep insured for bailor. It was claimed by the bailee that 
there had been a full settlement of all claims before the loss. : 

Held, in a suit for an accounting of insurance moneys received by bailee, 
that, where the evidence of a settlement was conflicting, a finding for 
the bailee was a finding of such settlement, and of a termination of the 
obligation of the bailee to insure. 


Held, That the admission of evidence of subsequent insurance of his charges 
by bailee was not prejudicial. The bailor would have no claim on such 
insurance. 


Smitu & Morris and A. N. Borsrorp, for Appellants. 

Apert E. Crarg, for Appellees. 

Beck, C. J. 

1. The original petition declares upon an account for property 
received by defendants, which was to be sold and accounted for to 
plaintiffs, and seeks to recovera balance due thereon. It is shown 
that the property was received by defendants under an agreement 
that they should receive, hold in store, pay freight upon, and keep 
fully insured the property for piaintiffs’ benefit; that the property 
was destroyed by fire, and the defendants claimed and collected 
the insurance for their own benefit, and failed to account therefor 
to plaintiffs. The defendants, in their answer, show that prior to 
the loss of the property by fire they had a full settlement with 
plaintiffs of the transactions growing out of the property, and the 
contract under which they had received the property was termi- 
nated, and defendants were discharged from all obligations and 
liabilities thereon. They also allege that the insurance they held 
on the property covered only their own interest therein for freights 
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paid and commissiors. Plaintiffs, in a reply, allege that defend- 
ants, in collecting and adjusting the loss of the property, claimed 
and received the full value of the property, and that they are now 
estopped to allege the contracts with plaintiffs were not in force, 
and that the property was insured for less than the amount of their 
claim made to the company. 

2. It will be observed that the issues involved the discharge by 
settlement of the obligation and liability of defendants to store 
and insure the goods, and the existence of an obligation on their 
part to insure them. The point most pressed by plaintiffs’ counsel 
is that the verdict of the jury upon these points is in conflict with 
the evidence. We think the evidence authorized the conclusions 
which the jury doubtless reached, that defendants were discharged 
from the original contract; that the evidence shows a full settle- 
ment of the transactions had under that contract, and the property 
was retained for temporary storage simply, without any agreement, 
expressed or implied, whereby the defendants were bound to insure 
the property. This was unquestionably found by the jury. Had 
they found differently the verdict would have been for the plaint- 
iffs against defendants for liability arising on the original contract. 
The evidence upon this point is to some extent conflicting, but it 
cannot be said that it so lacks in support of the verdict thut it 
cannot be sustained. 

3. The defendants were, against plaintiffs’ objection, permitted 
to prove that they procured insurance on the property, for freight 
and commissions, and that they so informed the agent of the insur- 
ance company and the adjuster of the loss after the property was 
burned. The admission of this evidence is now complained of as 
erroneous. We think that, were the evidence admitted erroneously, 
it was without prejudice to the plaintiffs for this reason. As we 
have seen, the jury must have found that the contract binding de- 
fendants to insure the property was terminated. Defendants 
were under no obligations to insure the property for plaintiffs’ 
benefit. If they insured the property for their own benefit to the 
extent of its full value, plaintiffs, having no contract with defend- 
ants for insurance, cannot recover any part of the money accruing 
from the insurance. If the insurance company took the insurance, 
and paid the loss to an amount exceeding defendants’ interest in 
the property, that is a matter between the insurance company and 
defendants, and plaintiffs can claim nothing under the policy. 
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4. The doctrine we have just stated is recognized in instructions 
given to the jury, which are now complained of by counsel. For 
the reasons stated they are correct. 

5. Another instruction was given, based upon the doctrine that 
the termination of the contract requiring defendants to insure the 
property by agreement of the parties relieved defendants of liability 
on account of the loss of the property, without insurance to plaint- 
iff. It is made the ground of an assignment of error. In our 
opinion, it is plainly correct. Plaintiffs base their claim to recover 
upon the contract obligation of defendant to insure the property 
for their benefit. If that contract were terminated by agreement, 
plaintiffs have no grounds to recover. These considerations, in 
our opinion, dispose of all questions in the case. The judgment of 
the district court is affirmed. 


SUPREME COURT OF RHODE ISLAND. 


MOSHASSUCK FELT-MILL 
US. 
BLANDING.* 


In Rhode Island, where service of process is provided for by statute, jurisdic- 
tion may be asserted, and insurance companies of other states and coun- 
tries doing business therein are chargeable with garnishee. 

Action directly against the company is not necessary, it can be compelled to 
come into an action against the claimant. 

In such a case, where no place of payment is specified in the contract, the 
money shall be deemed to be payable in the state. 


Wituiam W. Briopaerr and Epwarp W. Buopeerr, for Plaintiff. 
Epwin C. Pierce, for Garnisxhee. 
Per Curiam. 

This case is before us now on the question whether the British- 
America Assurance Company, aninsurance corporation established 
in Toronto, Canada, and doing business in the state as the United 
States Branch of the British America Assurance Company of To- 
ronto, Canada, is chargeable as garnishee. The writ was served 
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under Pub. Laws, R. L., c. 432, of May 2, 1884, on Almon K. Good- 
win, insurance commissioner of the state, as the agent of said com- 
pany, by way of garnishment, for the purpose of attaching the 
personal estate of the defendant in the hands or possession of said 
corporation. Said Goodwin made affidavit in behalf of the com- 
pany. admitting that the corporation was indebted to the defend- 
ant on a policy of insurance for $1,500, issued by said company, 
‘by its agent in this state, on stock and supplies situated in a store 
at the Manchester Print-Works, so-called, in the town of Lincoln, 
in this state, which property was destroyed by fire. The validity 
of the attachment is contended on two grounds. 

The first is that the company is not liable to garnishment under 
said chapter 432. Said chapter provides that no insurance com- 
pany, not incorporated under the authority of this state, shall di- 
rectly or indirectly issue policies, take risks, or transact business 
in this state, until it shall have first appointed in writing the insur- 
ance commissioners of this state to be the true and lawful attorney 
of such company in and for this state, upon whom all lawful pro- 
cess in any action or proceeding against the company may be 
served, with the same effect as if the company existed in this 
state; and it further requires that said power of attorney shall 
stipulate on the part of the company that any lawful process 
against it served on said attorney shall have the same legal force 
and effect as if served on the company. The contention is that 
this provision only authorizes the service of process in actions or 
proceedings which are instituted directly against the company. 
We think that this is teo strict a construction. Service by gar- 
nishment is, in our opinion, a proceeding against the garnishee, 
within the meaning of the provision, since the effect of it is either 
to oblige the garnishee to come in and make affidavit upon which, 
if funds be disclosed, the garnishee will be charged,—the charge 
amounting to a judgment against it,—or to have judgment entered 
against it for the full amount of the judgment against the debtor 
by way of default. Said chapter 432 was enacted to take the place 
of Pub. St., R. L., ¢. 157. Our attention is directed to the second 
section of the last-named chapter, which, in providing for the 
service of process against foreign insurance companies, adds, after 
the word “ process,” the words, “including the process of garnish- 
ment.” It is contended that the omission of these words in the 
present chapter shows that the process by garnishment was not 
intended to be included. We think, however, that it can be ar- 
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gued with as much, if not more, force, that these words were 
omitted because they were supposed to be included in the word 
“ process,” and therefore were unnecessary. 

The second ground is that, as no place is named in the policy as 
the place at which payment should be made in case of loss, the 
money due from the garnishee to the defendant is payable at To- 
ronto, Canada, where the corporation is established, and that, 
therefore, the court by garnishment has acquired no jurisdiction 
over it, and cannot charge the garnishee on account of it. There 
is much force in this contention, and there are many cases which 
sustain such a view where there is no statute providing for the 
service of process on foreign corporations; but in states where 
such service is provided for, the jurisdiction, so far as we are 
aware, has been uniformly asserted : Fitthian vs. Railroad Co., 31 
Pa. St., 114; Barr vs. King, 96 Pa. St., 485; Roche vs. Association, 
2 Ill. App., 360; Railroad Co. vs. Tyson, 48 Ga., 351; McAllister 
vs. Insurance Co., 28 Mo., 214; Bank vs. Huntington, 129 Mass., 
444; Cousens vs. Lovejoy, 81 Me., 467. In Roche vs. Association, 
supra, it was held by the Appellate Court of Illinois that in such 
sase the foreign corporation becomes, for all purposes of suit, a 
resident corporation, and that the debt due from such corpora- 
tion, though payable elsewhere by the terms of the contract under 
which it fell due, was, nevertheless, subject to garnishment in that 
state. It is not necessary to go so far as that in this case, for here 
the debt was contracted in this state by the agent of the company 
in its behalf, and, considering the law under which the corporation 
does business in this state, it may very well be regarded as payable 
here, no other place of payment being stipulated. We therefore 
decide that the garnishee is chargeable. 
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SUPREME COURT OF MINNESOTA. 


WILKINS 


Us. 


STATE INS. CO., or Des Momss.* } 


The rule that. if an agent exceeds his actual authority, and the person deal- 
ing with him has notice of the fact, the principal is not bound, applied 
to a case where a local agent of a lire insurance company assumed to 
waive a provision in the policy that “ no insurance would be binding un- 
til actual payment of the premium,” the policy itself containing a pro- 
vision that none of its terms could be waived by any one except the sec- 
retary of the company. 


M. H. Kerrey, for Appellant. 
A. D. Keygs, for Respondent. 
Mircue tt, J. 

The defendant, an Iowa corporation, but doing business in this 
state, had an agent at Faribault, whese general duties were to so- 
licit insurance, fill up the blanks in printed policies already signed 
by the general officers of the company and left in his possession, 
countersign, and deliver the same, and collect and remit the pre- 
miums. It is undisputed in the evidence that this agent, having 
solicited the plaintiff for insurance on his stock, and the plaintiff 
being unable then to pay the premium, assumed to waive imme- 
diate payment, and to give plaintiff a temporary credit for the 
premium, and delivered to him the policy on which this action is 
brought. The agent subsequently called on the plaixtiff at least 
twice for the premium, but the latter failed to pay; and some two 
and a half months after the policy was issued the propérty was 
burned, the premium being still unpaid. 

The question is whether the company was bound by the act of 
the agent in waiving immediate payment of the premium, and 
giving plaintiff credit. The policy contains a provision that ‘no 
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insurance shall be considered as binding until actual payment of 
the premium.” The same rules apply to insurance companies as 
to any other case of agency. They are bound by all the 
acts of their agents within the scope of the real or apparent au- 
thority with which they have clothed them, and no further ; 
and it would seem well settled by the great weight of author- 
ity that at least in the case of stock companies, a person 
dealing with an agent possessing the powers exercised by this 
agent has a right to assume, in the absence of notice to the con- 
trary, that he has authority, pending negotiations for a contract of 
insurance, to waive a provision like the one quoted, and to give a 
short credit for the premium. But it is the undoubted right of 
the company, as in the case of any principal, to impose a limita- 
tion upon the authority of its agents. And it is as elementary as 
it is reasonable that if an agent exceeds his actual authority, and 
the person dealing with him has notice of that fact, the principal 
is not bound; anit is upon this proposition that defendant chiefly 
relies. There are two provisions in the policy to which he refers 
in support of his contention. The first is that ‘‘no officer, agent, 
or representative of the company shall be held to have waived any 
of the terns or conditions of this policy unless such waiver shall 
be indorsed thereon.” Following Lamberton vs. Insurance Co. 
(39 Minn., 129), which is abundantly supported by the authorities. 
This contains no limitation upon the authority of any class of 
agents, prohibiting them from waiving any of the terms or condi- 
tions of the policy. It applies alike to all representatives of the 


company,—executive or general officers as well as others; and, so 
far as it assumes to be a limitation at all, it is upon the company 
itself, to the effect that it can only waive the conditions ofthe pol- 
icy in acertain way, or, rather, it assumes to provide what shall be 
the exclusive evidence of such waiver. This provision, therefore, will 
not support defendant’s contention, but the other or second one 


does. It is as follows: “This policy is made and accepted upon 
the above express terms, and no part of this contract can be waived 
except in writing signed by the secretary of the company.” The 
words “ policy ” and “contract ” are evidently here used as synony- 
mous, and the latter clause clearly means that none of the terms 
of the policy can be waived by any one except the secretary. 
Conceding that this would not prevent the company itself, through 
its board of directors, or other body represerting it in its corpor- 
ate capacity, from waiving any of the terms or conditions of the 
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policy, yet it is a plain declaration that no representative of the 
company but the secretary can do so, and hence that no local agent 
xan do it This, being in the policy itself, was notice to plaintiff 
that this agent at Faribault had no authority to waive the condi- 
tion that no insurance would be binding until payment of the 
premium. It is no answer to say that he did not read the policy, 
and hence did not know what it contained. He was bound to 
know this; and, by accepting the policy, he is estopped from set- 
ting up powers in the agent in opposition to the express limitations 
contained in it. For this reason, we think the court erred in 
charging the jury that, if the policy was delivered by the agent to 
the plaintiff with the intention of giving him a temporary credit 
for the premium, this would be a delivery that would bind the 
company so that the policy would be operative, and in force. 
Order reversed. 





